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STATE OF NEW JERSEY

Gurpre L. K . DEPARTMENT OF LAW & PUBLIC SAFETY
R. JANES 8. HSU 72579 DIVISION OF CONSUMER AFFAIRS

Executive Director BOARD OF REAL ESTATE APPRAISERS

IN THE MATTER OF THE SUSPENSION

OR REVOCATION OF THE LICENSE OF  : Administrative Action
DOUGLAS SCRUGGS ; FINAL ORDER BRI - L
License No. RC 01238 ; OF DISCIPLINE -~ - - - Q‘;‘.
. z B ) '
. E \ e -
TO PRACTICE REAL ESTATE : Ny ,)“i\'
IN THE STATE OF NEW JERSEY : LA - -
i ‘;., - -

This matter was opened to the New Jersey State Board of Real Estate Appraisers upon
receipt since September, 1997, of a series of complaints régarding a number of appraisals signed
with the name of Douglas Scruggs. These appraisals all contained alllegedly inflated figures for
the dollar amount at which corﬁparab[e properties were purportedly sold, which would have resulied
in a correspondingly inflated amount for estimated value of the appraised property as determined
by the appraiser. Based on the information reviewed, the Board made the following preliminary

findings of fact and conclusions of law:

FINDINGS OF FACT

1. Respondent is a Certified Residential Appraiser in the State of New Jersey and has
been a licensee at all times relevant hereto.
2. On January 12, 1999, respondent appeared before the Board at an investigative inquiry

pursuant to subpoena. Also subpoenaed were workfiles related to 17 specific appraisals bearing
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what purported to be the signature of Dougla&s Scruggs, pérformed in 1997 for Alta Financial
Corporation, under the éuspices of AJ Appraisal Corporation.

3. Respondent, upon advioé of counsel, asserted his privilege against self incrimination in
response to the question 'as to whether he had brought the 17 subpoenaed workfiles with him, or
any documents whatsoever,

4. Respondent asserted, upon advice of counsel, his privilege against self incrimination
when asked whether he had brought a curriculum vitae with him: how long he had been practicing
appraising; whether he held any licensas to practice real estate appraising in other states; whether
he allowed one Stanley Karitko, proprietor of AJ- Appraisal Corporation, to use his signature on
appraisals; whether he had performed any appraisals in the past year; and whether he kept
workfiles for appraisals that he has completed.

5. Respondent asserted, upon advice of counsel, his privilege against self incriminaton and
- declined to testify as to whether he had actually authored a ietter signed Douglas Scruggs, dated
Septémber 29, 1997, and sent to the Board in response to a request for information about an
appraisal at 318 Overbrool; Road, Piscataway, New Jersey.

6. Respondent asserted, upon advice of counsel, his privilege against self-incrimination and
declined to testify as to whether the signature “Douglas Scruggs" on photocopies of the 17

appraisals under subpoena was his signature, asserting his privilege against self incrimination.

CONCLUSIONS OF LAW

1. The State Real Estate Appraiser Board was established in the Division of Consumer

Affairs by N.J.S.A. 45:14F-1 et seq. to regulate the appraiser profession.




2. Pursuant to N.J.S.A. 45:14F-8, the Board is empoWefed to administer and enforce the.
provisions of the Act, and. establish a code of professional ethics for licensees in accord with the
standards established by the qufbrm Standards of Professional Appraisal Practice (USPAP)
promuigated by the Appraisal Standards Board of the Appraisal Foundation.

3. Plirsuant to N.J.S.A. 45:1-18, the Board and the Attorney General have bfoad
investigative powers to inquire into possible violations of the Act and to examine records, books,
documents, accounts or paper maintained by or for licensees used by licensees in the regular
course of the practice of the profession of appraising.

4. Pursuant to N.J.A.C. 13:45C-1.2, Iicenéees have a duty to cooperate with investigations
conducted by the Board, and the failure to cooperate may be deemed by the Board to constitute
professional misconduct within the meaning of N.J.S.A. 45:1-21(e), subjecting the licensee to
discipline pursuant to N.J.S.A_ 45:1-21(h).

5.The USPAP Record Keeping provision provides that appraisers must prepare written
records of all appraisal assignments, which are termed workfiles, and keep these workfiles for at
least five years after prepér’at’ion.

6. Compliance with USPAP is mandatory for New Jersey real estate appraisers pursuant
to N.JAC, A C. 13:40A-6.1, and failure to comply with USPAP may be construed as professional
misconduct in violation of N.J.S.A. 45:1-21(e).

7. Respondent's invocation cn'c the Fifth Amendment privilege against self-incrimination with
respect to any and all questions posed to him concer.nih‘g his activiﬁes as an appraiser, and with
resbect to providing the Board with documents he is Iegélly required to retain was an imprdper
invocation of the privilege.

8. Resbondent‘s failure to provide information or records relating to his conduct as a

licensee constitutes the failure to cooperate, as specifically defined by N.J.A.C. 13:45C-1.3.




- DISCUSSION
Before a witness may assert the Fifth Amendment privilege against self incrimination, there

must be a "real and appreciable danger" that a response may render him criminally liable. United

States v. Harmon, 339 F.2d 354, 359 (6th Cir. 1964), cert. denied sub nom Harmon v. United

States, 380 U.S. 944, 85 S.Ct. 1025, 13 L.Ed.2d 963 (1965) . See also State v. Patton, 256 N_J.

Super. 413, 419 (App. Div. 1992), rev'd on other grounds. 133 N.J. 389 (1993) (citing Grosso v.

United States, 390 U.S. 62, 67, 88 S.Ct. 709, 713, 19 L.Ed.2d 906, 911 (1968) ("where statutorily
required . . . information ‘'would readily incriminate [defendant], and which he may reasonably
expect would be provided to prosecuting authoriti-es,' the 'hazards of incrimination can only be
characterized as 'real and appreciable."). Where there is no such danger, there is consequently
no privilege. Thus respondent cannot be the “final arbiter of whether his [Fifth Amendment]

invocation is proper — his say so does not establish the hazard of incrimination.” Hoffman v. United

States, 341 U.S. 479, 486, 71 S.Ct. 814, 95 L.Ed. 1118, 1124 (1951). Respondent has not

advanced any specific baeis for his assertion of his right against self-incrimination, or identified the
criminal liability that might attach to a response to some of the questions whicﬁ respondent refused
' to. answer, such as whether or not he kept a workfile {a requirement imposed by USPAP, and
consequentfy imposed by N.J.A.C. 13:40A-6.1 on all New Jersey licensed appraisers), or how long
he had been an appraiser. Thus respondent's invocation of the Fifth Amendment privilege was in
cedam mstances patently inappropriate. Moreover the Flfth Amendment privilege does not EXISt

. with regard to "“records required to be maintained by 1aw " In re Siegel, 208 N.J. Super 588 (App

Div),._certif. denied, 105 N.J. 568 (1988). See also Matter of Grand Jury Empanelled March 19,

1980, 680 £.2d 327, 336 n.15 (3d Cir. 1982), aff'd in part rev'd in part on other grounds sub_nom.

United States v. Doe, 465 U.S. 605, 104 S.Ct. 1237, 79 L.Ed.2d 552 (1984), State v. Stroger, 97

N.J. 381, 406 (1984}, cert. denied sub nom. Stroger v. New Jersey, 469 U.S. 1193, 105 S.Ct. 971,




83 L.Ed.2d 974 (1985)(citing Shapiro v. United States, 335 U.8S. 1, 32-33, 68 S.Ct. 1375, 1391-92,
92 L.Ed. 1787, 1807 (1948). (no privilege for “records required by law to be kept in order that there
may be suitable information of trgrisactions which are the appropriate subjects of governmental
regulation and the enforcement of restrictions validly established™).

Respondent's refusal to answer virtually any and all questions thus constitutes a blaiant
failure to cooperate which stymies the Board in its regulatory purpose. To permit the mere uttering
‘of the words "self-incrimination" to bring every investigation to a standstill would virtually paralyze
the Board and certainly thwart the public interest. The Board cannot countenance a licensee's
refusal to offer even the minimal compliancé with the duty to cooperate entailed in an
acknowledgement of keeping Workﬁles, which is aﬁ obligation of all licensees; or to produce the
contents of those workfiles required to be kept by law at the request of the Boardl, so that the Board
may ascerfain whether appraisals adhere to required standards. While the Fifth Amendment
- "protects an individual from being compelled to ‘provide the State with evidence of a testimonial or

communicative nature," Patton, supra, 256 N.J. Super. at 417, there is no Fifth Amendment

violation where records are voluntarily kept pursuant to legal requirements. See United States v,
Doe, 465 U.S. 605, 611, 104 S.Ct. 1237, 1241-42, 79 L.Ed.2d 552 {1984) (preparation of
subpoenaed papers was “wholly voluntary, and they cannot be said to contain compelled

testimonial evidence, [therefore complianée cannot be avoided] merely by asserting that the item

of evidence [to be] produce{d] contains incriminating writing”); State v. Stroger, supra 97 N.J. at 407
(defendant "knew not only what records he had to keiep'; and in what form, but he knew that he
could be audited at any time," thus production of records required by faw to be maintained not

privileged). To refuse to cooperate in this manner is to completely abrogate the duty of a licensee.
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A Provisional Order of Diséipline was foMarded to Respondent on May 11, 1999, informing
him that he faced suspension based on his failure to cooperate unless he complied with the
foliowing terms of the Order within thirty (30) days:

1) That Respondént submit to the Board a notarized Statement in Writing Under Oath,
indicating whether he has performed appraisais in the years 1997, 1998, and 1999, énd
approximately how many appraisals he has performed in each of these years; and indicating
whether he has been performing appraisals in any states other than New Jersey during those
years. Respondent is to also state approximately how many appraisals he has performed in those
other states, specifying the states in which he has been active.

2) That Respondent indicate on the aforeséid statement whether or not he complies with
the requirement fo maintain workfiles of those appraisals he has performed.

3) That if respondent does maintain workfiles, he submit to the Board workfiles for all
* appraisals performed on residential property in the State of New Jersey from March through
September in 1997.

4) That Respondeﬁt submit to the Board a log of all appraisals performed by him in 1997,
including information identifying the property appraised, the type of property appraised, the type of
appraisal- prepared, the date of the appraisal report, and the reporting format used

Respondent was informed that his suspension would take effect at 5:00 P.M. on the thirtieth
day following the entry of the Provisional Order of Discipline, unless respondent e_ither complied
with the Boérd's terms or requested a modification or diémissal of the above stated Findings of
Facf. or Concluéions of Law by submitting a written reqUést for modification or dismissal to Dr.

James Hsu, Executive Director of the Board.

The Provisional Order of Discipline was filed on May 11, 1999. Certified mail return receipts
have been received indicating a date of service of May 21, 1999 for Respondent, and May 13, 199

for Respondent's attorney, Scott Siegel, Esq.




No response has received by the Board from Respondent.

. s :
ACCORDINGLY, IT IS on this £ day of ﬂf‘ 1999,
ORDERED that:

1. . Respondent's license is suspended until he has complied with the terms this Order.
Llicensure is hereby suspended, by operation of this Order, and shall remain suspended until such
time as the Board conciudes that respondent has complied in full and issues a further order to
vacate the suspension. Prior to resuming actiﬁe practice in New Jersey Respondent shall be
required to appear before the Board {(or a committee thereof) to demonstrate his fithess to do SO,
and any practice in this State prior to said appearance shall constitute grounds for the charge of
unlicensed practice. [n addition, the Board reserves the right to place restrictions on Respondent's

practice should his license be reinstated.
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