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This matter was opened to the New Jersey State Board of Physical Therapy

Examiners (herginafter “the | Board") upon recelpt of lnforma’tjon questioning the physical
therapy services that were provided to patient C.L, Specifically, the complaint alleged
incompetence and malpractice for an injury to the patient due to a bum obtained by a hot
pack placed on the patient’s right knee on Juns 16, 2004,

On January 8, 2007, Respondent appeared with counsal, David S. Barmak, Esq,,
at an investigative inquiry into the matter held by the Board. Respondent testified that he

provided physical therapy services to C.L from June 2, 2004, through June 21, 2004, upon



k the referral by an orthopediél for treatment of the peMcal spine with therapeutic modslities
thres times a week for folir weeks, due ta Injury sustélned in an automoblle accident. The
patient was 84 years old at the time physlcal therapy was provided and had suffered a
stroke in 1987, which left her without the ability to speak and wheel chair bound.
Raspandent further testifled fRat he obtained the patient's medical history from her son-In-
law. who brought her to the facility for treatment.  Upan review of the patlent record,
spedifically, the Initial evajuation, the Board found that the medical history was iricompletg,

‘&5 Ht falled to list any medications that the patient was taking, 8nd respondent did not make

any findings of functional limitations or funational goals. The patient record also did not

contain a physical therapy diagnosis, nor did the initial svaluation address physical therapy
dlagnosis, findings and treatment prbtocols to be implemented by the Respondent for the
treatment of the right knee as mquired by the records regulation, pursuant to N, J.A.C.
13:39A-3.1 . While the evatuation noted a homc exarcise program was to be provided to
the patiant, the record did not includa a copy of the exercises given or a descripﬁon of the
home exercise program itself.

Respondent’s testimony and submissions demonstrated that he prepared a flow
chart for each patlent, C.L.'s flow chart was completed at the first visit, but Respandent
informed the Board, that the flow chert did not accurately portray the physical therapy
services that he provided. Respondent stated that the hilling record depicted the actual
services that he performed on this patient. The flow chan, which s part of C.L’s patient
record, Indicated that ultrasound and elactric stimulation were provided at sach visit. but

- Respondent testified that he did not provide those modalities.



Respondent did not document the treatment to the patient’s right knee in the patient
record rior in the inltial evaluation. Respandent testified that he did not bill for the
trestments because It was his experlence that as a PIP claimant. the sarvices to the knea,
which were not Included in the physician’s referral, would not be covered by the insurance
carier. He teatifled that his plan of care for the right knee consisted of moist heat applled
by using a hydrocollator that was wrapped in tetry cloth towels and apphed over the
patient’s dothing, fo!laWed by manual Ihempy cansisting of patella mobillzation and gentle
stretching of the hamstring muscle.

Regarding the treatment on June 16, 2004, Respondent confirmed that he placed

molst heat on the cervical spine and simultansously put molst heat on the right knas. He
testhied that he recollected that he removed the heat to the cervical spina after ten or
fifteen minutes had elapsed but he forgot to remove the 'molst heat to the knee.
ARespondent giso taestified that he did not recall how long the moist heat was on the
patient’s right knee, nor did he inspect the knee at the time of the removal of the hot padl‘.
He further testifled that he did not notice a burp 6n June 18, but when he examined the
knea on June 21, 2004, he observed an Imtact blister on the knee. This was the Jast time
that he saw the patiant as she dlscontinued trestment with him on Jung 25_, 2004.
Having reviewed the entire record, including the testimony and submissions aof
Fiespandent attheinvestigative inqulry, it appears to the Board that Respondent's repeated
use of therapeutic modalities on & patient whb deficient seneation. lack of tasting to
. determine senaation to the right lower extremity, failurg lo measure the Impairment of tha
right kneq, failure to adequately time the modality'and use of a thermal agent, when
contraindicated, constitute repeated acts of negligence, in violation of N_J, 2-A. 45:1-21(d).
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7 The Bosrd also found that the inaccurata flow chart constitutes g misrapressntation of tha
treatment and treatment plan developed In this matter and violates NuJ.S.A, 45:1-21(b).
AddRjonally, a review of the patient record indicates that the documentation maintalned an
patient C.L. was grossly inpompleta and inaccurates, falling to comply with the Board's
patient record regulation as set forth in N.J.A.C.13:38A-3,1, The Respondent provided
physical therapy treatment to the patient's right knes, but failed t;) document any of this
treatment in the patient record. Additlonally, the Board found several violations of the
records regulation, which Included: failure to adeﬁuntqiy document the medical history of

the patient (N.JA.C. 13:30A-3.1(c): failure to establish functional goals (N.J.A,C13:30A-

3.1(c)7); and fallure to provide a physical therapy diagnosis (N.J.A.C 13:30A-3.1 (©)5),
failure 10 record the physical therapist's neme or Initials o the flow chart (N.J.A.C 13:38A-
3.1(c)10); and, finally, fallure to Include 2 description of the homs exercise program that was
provided to the patient. , | »

These facts establish basis for disciplinary action pursuant to N.LSA 45:1-
21(b), (d), and (h). it appearing that Respondent desires to resolve this matter without

admisslons and without recourse to formal proceedings and for good cause shown;
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HEREBY ORDERED AND AGREED THAT:

1. Respondent's llcé nseto practice physical therapy ls suspended for one yeoar,

The suspensian shall be complstely stayed on the condition that the Raspondent obtaing



) superviglon of his practice by a Board-approved licensed physical therapist for a mlnimum
period of ona year. |

2 The physical thempy supervisor shall be pre-approved by the Board Before
being engaged by the Respondent. Respondent shall submit lhree resumes to the Board
of New Jersey licensed physical therapists, in good standing, who are willing to xupemse
his practica on entry of this Consent Order. The Respondont shall relmburea the supervisor
for his services. The supervisor must meet with Respondent a minimum of one hour per
week o review patient treatment, patlent records and shall submit written mporm to the

Board on a monthly basis for the first quarter following entry of the Order, and themaﬂer

the supervisor must submit quarterly written reports ta the Board regarding the progress
made by the Respondent conceming issues ralsed In this Order which include, but are not
limited to, review of the preparation and maintenance of patlent records and review and
discussion of patient treatment files. No sooner lhan the completion of one year of
supervision, the Respondent may apply to modlfy or terminate supervision. On such
apphcatlon Reapondent shall appear before the Board or a committee of the Board to
determine whether the supervision requirement of this Order has baen satisfied or must be ,
continued. |

3. Whhin slx momhs of the fling date of this Order, Respondent shall
successh:lty complate a comprehensive racord keeping course of a minimum of three
credits to be administered and provided by an approved and accredited physical therapy
school, which shalf anoompass‘ all aspocts of patient record documentation. Respondent
must obtaln Board approval in writing, prior to attendance, and this course shall not he used

for credit toward continuing education requirements for licensa renewal.
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4. Respondent is hereby formally reprimanded for ail of tha violations sat forth
In this order, |

6. Respondent Is hereby assassed civil panalties in the amount of £30,000
Including a panalty in the amount of $10,000.00 for  violation of N,J.S.A, 45:1-21(b) for
misrepresentation of the patient treatment plan by using a flow chart that does not
accurately dapict the servioas provided, a penaity of $10,000.00 for repeated acts of
negligence for using modalities -wlthout giving consideration to the patignt's deficient
‘sensat}on, falling to test sensatians of the right lower extremity, failing to adequately time

the modéllty, and use of a thentmal agent, when contraindimted in violation of N,J,.S A. 45:1-

21(d), and, a pénalty in the amount of $10,000.00 for falling to maintain proper patient
records In violation of N.JLA.C 13:39A-3.1, Thetotal amount of the panalty Is payable no
later-than . thirty (30) days from ths entry of this Consent Order. Payment for the civil
penaities, totaling $30,000.00, shall ba submitted In by certified check or money ordar
made payable to the Stata of New Jersay and shall be sent o the attention of the Exacutive
Director of the Board of Physical Therapy Examiners, at P.O. 45014, Newark, New Jersey,
07102.

8. Respondaent is hereby assessed the costs of the investigatian fo the State In

this matter in the amount of $ 970,00. Payment for the costs shall be submitted by certifiad
¢heck or money order made payable to the State of New Jersay and submitted to the Board
no later than thirty (30) days from the entry of this Consent Order. Payment shall be sent
to the attention of the Executive Directar of the Board of Physical Tharapy Examiners, at

P.O. 45014, Newark, New Jo‘_r_gey, 07102.



7. Failure to remit any Payment required by this Order wij) result in the filing of

a certificate of debt, and may result In funthar disciplinary proceedings.

NEW JERSEY STATE BOARD OoF
PHYSICAL THERAPY EXAM!NERS

By: 7%_\6? J(& PT,DPC, phD

Nancy Kirsch™ O Qrooidt 00

Chairperson

| have read and undsrstand the
thhm Consent Order and agree

D e DOUNG By T8 Terms. Consent
is heraby given to the Boag to
anter this Onder, /[

\
JOSEPH MCDIVITT T ' ,

Consem as to the form and entry
of the Order is hereby given by;

David Barmak, Esquire . 7 v



