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This matter was returned to the Board of Medical
Examiners (the “Board”) from the Office of Administrative Law, so

as to allow the Board to consider the Initial Decision of

to adopt, modify or reject the proposed findings of fact,
conclusions of law, and recommendations as to penalty made therein.

‘This is @ matter wherein it was alleged that Dr. Perera engaged in

multiple acts of gross negligence when he performed wrong sided
Surgery - namely, a right-sided middle and lower lobectomy of
patient R.F.’s lung -- on September 5, 2000. The Attorney General
alleged that the Operation that should have been performed was a
left lower lobe lobectomy, to remove 3 carcinoid tumor which had
caused multiple episodes of hemoptysis and was considered to pe
life—threatening by R.F.’s referring pulmonologist. The Attorney

General also alleged in her complaint that Dr. Perera attempted to




performance of the procedure, to make it appear that it had been
his intent to operate on the right side all along.

Following five days of hearings, ALJ Springer found that

that Dr. Perera altered his medical record. Based on those
findings, ALJ Springer recommended that the Board actively suspend
the license of pr. Perera for 2 period of two months, assess a
civil penalty of $10,000, and assess all costs of investigation and
prosecution incurred in this matter to Dr. Perera.

Procedural History and Arguments Presented
In Filed Exceptions

As recounted within ALJ Springer’s Initial Decision, an
administrative complaint seeking, among other items, the suspension

Or revocation of the license of respondent Santusht Perers. M.p .

was filed by the Attorney General on May 16, 2005, and an answer
thereto filed on respondent’s behalf on July 11, 2005. Following
the transmittal of the matter to the Office of Administrative Law,
five days of hearings were held before ALJ Springer on September 1,
2006 and April 19, 20, 27 and 30, 2007. The record was closed,
following the submission of post-hearing briefs, on July 20, 2007,
and ALJ Springer’s decision then issued on April 14, 2008.

The Board received written exceptions to the Initial

Decision from the Attorney General dated April 29, 2008, together



with a Certification of Costs detailing costs that were incurred in
the prosecution of this matter. Respondent thereafter submitted
two letters to the Board, dated May 14, 2008 and May 20, 2008,
wherein he set forth his exceptions to the decision and his reply
to the €xXceptions filed by the Attorney Genera].! The Attorney
General also filed a written reply to respondent’s exceptions on
May 15, 2008,

Within her written €Xceptions, the4Attorney General urged
that the Board adopt the bulk of the Initial Decision of arg
Springer - specifically, the Attorney General urged ﬁhat the Board
adopt ALJ Springer’s findings that Dr. Perera €ngaged in gross
negligence when removing the right middle and lower lobes of
patient R.F.’s lung, and that his failure to have performed a

repeat CAT scan before operating on R.F. constituted g second

distinct act of grose matpractice—ThHs Attorney Genera] argued,
g P ; g

however, that we should reject ALJ Springer’s conclusion that there
was insufficient evidence in the record to find that Dr. Perera
altered his medical record, and instead find that bpDr. Perera
purposely altered his medical record (presumably at Some time after
the wrong-sided surgery was performed) so as to make it appear that

his intent was to perform 3 right~sided procedure all along.

within the thirteen day time frame (from the date of the issuance
of the judge’s initial decision) required by N.J.A.C.. 1:1-18.4.
The Board nonetheless digd review and consider respondent’s



Finally, the Attorney General urged that the Board reject the ALJ’ s
Tecommendation as to penalty, which Teécommendation was claimed to

be too lenient to redress the misconduct in which Dr. Perera

Respondent urged the Board to adopt ALJ Springer’s
finding that Dr. Perera did not alter his patient record, but took
exception to Judge Springer’s conclusion that Dr. Perera’s decision
to perform right sided Surgery, and his decision to proceed without
first obtaining a CAT Scan, constituted gross negligence.
Respondent argued that, in order to find gross negligence, the
Board needed to first find that Dr. Perera €ngaged in intentional
wrongdoing, acted with malice, or acted with reckless disregard for
the patient’s well-being. Respondent urged that ALJ Springer’s
conclusions should be rejected because no such findings were made.

Respondent instead argued-that-the-Bogrd should conclude that Dr.

Perera engaged in simple negligence (that is, negligence which did
Not rise to a leve] that would support a finding of “gross”
negligence). pDr. Perera further Suggested that the Board should
view what occurred in this case as being a “systems failure” rather
than any mistake that could be attributed to pr. Perera alone.
Finally, respondent urged that, in the event the Board found no
gross negligence, then there should be no period of active
Suspension imposed; in the alternative, respondent suggested that

should the Board adopt the ALJ's findings, then the Board should



likewise adopt the Tecommendations made by ALJ Springer upon
penalty.

The parties were advised that the matter would be
considered by the full Board on May 21, 2008, ang that counsel for
both parties would be then afforded a time-limited opportunity to
present oral argument to the Board upon their filed eXceptions.
The parties were further advised that, in the event the Board were
to adopt the Decision, in whole Oor in part (and to conclude that ga
basis for the imposition of disciplinary sanction existed), the
Board would then hold a hearing to determine the penalty to be
meted to Dr. Perera, at which hearing' the Board would afford
respondent an Opportunity to present evidence in mitigation of
pPenalty and the Attorney General an opportunity to Present evidence

in aggravation of penalty.

On _May 23 20085—MichasT Keating, Esg., appeared on

behalf of respondent, however pDr. Perera did not attend the
hearing. Deputy Attorney Genera]l Kevin R. Jespersen appeared on
behalf of the Attorney General. On review of the written
exceptions and consideration of oral arguments of counsel presented
on May 21, 2008, the Board has concluded that good cause exists to

adopt, in their entirety, the vast majority of the findings of fact



mistakenly Operated on R.F.’g right lung and when he failed to take
a repeat CAT scan 1in advance of the Operation. We reject, however,
ALJ Springer’s conclusion that Dr.- Perera dig not deliberately
alter the medical record he maintained for R.F., angd instead
conclude that ga preponderance of the evidence Supports a finding

that Dr. Perera dig in fact alter his medical record (specifically,

his decision to perform right-sided surgery was intentional, rather
than a product of physician error, Finally, based ©n our amended
finding and our conclusion that Dr. Perera not only engaged in acts
of gross negligence, but also sought to “cover-up” his mistake by,
among other items, altering his patient record, we conclude that
both the length of the suspension of respondent’s license, and the
amount of the fine to  be imposed, are to be increased

(specifically, we amend +ha DlrFles -erolmendations from a two month

Suspension to a six month suspension, and the recommendation upon
penalty assessment from $10,000 to $30,000). We set forth below
the basis for our decision to partially modify the proposed
findings of fact and conclusions of law within AarJ Springer’s
Initial Decision, a Summary of the evidence bresented during the
penalty phase hearing, and our determinations upon the penalty to
be meted to pr. Perera in this matter.

Determination to Modify Findings and Conclusions
Upon the Issuye of Record Alteration



A. Findings of Gross Negligence

Initially, we point out that we have concluded that there

record alteration issue, as we fundamentally’ concur with his
thoughtful analysis of all other issues. We unanimously find, as
did ALJ Springer, that Dr. Perera committed two distinct acts of
gross negligence in this case. Dr. Perers committed a gross error
when he mistakenly identified R.F.’s carcinoid tumor as being in
his right lung, rather than his left lung, and then proceeded to
needlessly remove the middle and lower lobes of patient R.F.’sg
right lung. It is apparent that Dr. Perera’s error was initially
made at the time of R.F.”s first visit to Dr. Perera’s office on
August 29, 2000, and it is likewise apparent that Dr. Perera did

not recognize his SEror-urntil-some tine after the surgery to remove

R.F.’s lung had commenced.

We unanimously concur with ALJ Springer’s conclusion that
respondent’s error constitutes gross negligence. We point out that
we reach that conclusion not only on the basis of the error itself,
but also because we conclude that Dr. Perera could have and should
have recognized and corrected his error long before commencing an
operation on September 5, 2000. The error thus could and should
have been recognized had Dr. Perera reviewed the findings of the

CAT scans taken in April; had Dr. Perera in fact discussed the case
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in advance with the referring pulmonologist, Dr. George

Ciechanowski ; and/or had Dr. Perera reviewed the records of the

time R.F. saw Dr. Perera. Further, even after Dr. Perera
mistakenly identified the carcinoid tumor as being in the right

rather than the left lung on August 29, 2000, Dr. Perera could have

prior to commencing surgery (and/or had he ordered a repeat CAT
Scan, see discussion below). The tragic error which occurred in
this case thus could have been prevented had Dr. Pperera simply
engaged in the most basic and minimal of actions that should be
taken by a Surgeon in advance of the Surgery, and we find his
failure to have taken those basic actions unquestionably

constituted gross n gliigence

2 We expressly reject respondent’s claim that the error
which occurred should be considered to pe a “systems” failure
rather than an error that should be attributable to Dr. Perera.
It is clear that the only reason that a right-sided procedure was
performed was because Dr. Perera confused the location of the
carcinoid, and never recognized his error prior to surgery.,

responsible to have known that the tumor was on the left side, or
to have otherwise questioned Dr. Perera’s decision to proceed
with right-sided Surgery in advance of the procedure.

8



undisputed that a period of over four months had passed from the
time that the initial CAT Scan was performed (April 27, 2000) to

the time that R.F, visited Dr. Perers on August 29, 2000. We fully

Scan constituted a monumental breach of the standard of care in
these Circumstances. It is also tragically the case that, by
failing to order a second CAT scan prior to commencing the
procedure, Dr. Perera missed yet another opportunity to identify
and correct his mistake about the location of R.F.”s carcinoid
tumor in advance of surgery.

Finally, with regard to respondent’s claim that 3 finding
of gross negligence may be made by this Board only upon a predicate
finding that a physician has ehgaged in intentional wrongdoing or
wanton or reckless behavior, we note that respondent did not cite

in his written exe pErons—any—csse law to support his claims.

Nonetheless, on review’ of the record, we point out that we
expressly find Dr. Perera’s conduct in this case to have been
reckless, and thus Suggest that even were we to apply respondent’s
suggested threshold Standard, we would find that Dr. Perera engaged

in gross negligence when he broceeded to operate on R.F.’s right

lung.?

3 The above statement should not be taken to Suggest that
We concur with respondent’s analysis of the threshold standards
for a finding of gross negligence. “Gross malpractice” as used
in N.J.S.A. 45:1-21(c) means conduct that is wrongful beyond g3
mere deviation from 3 normal standard of care. In re Kerlin, 151

9



B. Findings related to Medical Records

The sole point on which we find cause to differ from ALJ
Springer in this case 1is on the issue of Tecord alteration.
Initially, we point out that we concur with the conclusion reached

by ALJ Springer that Dr, Perera’s medical record was written with

distinct portions Ftlre TeCOTd, nor does it include any findings

concerning which portions of the note were written at the time of
Dr. Perera’s eXamination of R.F, and which portions were added to

the note at some time thereafter, Additionally, the ‘Initial

N.J. Super. 179, 185-8¢ (App. Div. 1977). The distinction
between malpractice and dross malpractice is a matter of degree
left to the judgment of the Board based on the facts in a4 case.

Kerlin, 151 N.J. Super. at 186.

In this case, we expressly concur with and adopt herein
ALJ Springer’s analysis and his conclusion that pr. Perera’s
égregious omissions and errors in this case satisfy “even the
most stringent meaning of gross malpractice. ” (Initial Decision
at pgs. 21-22).




Decision does not include any analysis or discussion of the meaning
of the note as first written (that is, without the additions made
in a second ink) as compared with the meaning of the note with

additions. We set forth below our analysis of those two issues, as

to attempt to “cover-up” the mistake he made.
i. Ordering of the Entry of the Note - Which Portion was
Written First?

Within his opinion, ALJ Springer concluded that one
portion of Dr. Perera’s medical record was written at the time of
his examination of R.F., and other portions completed at g later
time in a second pen.* Having made that conclusion, however, aALgJ

Springer then ot ppedshort—=oF making any findings concerning the

portions of the note that were written in one pen and thbse
portions of the note written in g second pen, and similarly
declined to analyze whether one portion could clearly be identified

as having been written first and another portion identified as

the “plausible explanation thar he routinely writes some of his

11




We have carefully reviewed the evidence admitted and

testimony offered at the hearing before the Office of

of the note must have been written first (i.e., at the time Dr.
Perera examined R.F. on August 29, 2000) and other portions of the
note written at some time thereafter, We append hereto three
copies of Dr. Pererg’s medical record of August 29, 2000 - Exhibit
1 is a Copy of the entire medical record, which was identified

below as 5-1; Exhibit 2 is a Copy of portions of the record written

Perera first (Dreqnmah7y aE—the—time—otHis initial examination of

R.F.) and the remainder of the entries (that is, those appearing on
Exhibit 3) added at some later time. 7Tt is thus the case that the
notes written on Exhibit 2 logically appear to have been entered at

one time, as all five lines start at approximately the Same left

> For purposes of the above analysis, S-1 in evidence
below was copied in its entirety (i.e., as appearing on Exhibit 1
hereto), and thereafter the portions written in the two ink
formulations were respectively “whited out” to form Exhibits 2



side margin and appear to be relatively evenly spaced. In
contrast, one would not expect the notes in Exhibit 3 to have been
written at the time of R.FP.’'s eéxamination, as those entries lack

Cconsistency in Spacing and do not all begin on the left margin of

margin) . Additionally, in two instances, the entries are preceded
with slash marks that only make sense when they are read in
conjunction with and as additions to the entries appearing on
Exhibit 2,

Even more significantly, the entries made on Exhibit 2
make logical Seénse when one reads them as a whole (it jisg further
noted that the entries on Exhibit 2 were signed by Dr. Perera,
whereas those on Exhibit 3 do not include Dr. Perera’s signature).
In contrast, the entries made in Exhibit 3 cannot be read to

constitute a logical or coherent medical note. We thus conclude

that, on August 29, 2000, bDr. Perera Prepared ga five-lined note
reading:

Patient seen
Needs right lower lobectomy for
carcinoid?

Discussed with patient

- for admission next week.

6 Standing alone, the entries on Exhibit 3 read:

Patient with biopsy left lower lobe
currently without symptoms
/ carcinoma?
/ Dr. Ciechanowski

Cad

[



i1i. The Changed Meaning of the Note with the Additions

(i.e., as appearing in its entirety in Exhibit 1). It is clear
that the meaning of the note is drastically altered when one
contrasts the initial note with the note as it was later amended.
As initially written (i.e., as appearing on Exhibit 2), Dr.
Perera’s note Suggests that Dr. Pereras intended to perform a right
lower lobectomy to Temove a carcinoid. There is no Suggestion

whatsoever in the ipitial hote=that—Pr—Pevars intended to perform

a lobectomy for any purpose other than to remove a carcinoid, nor
is there any writing that so much as suggests the PoOssibility of a
carcinoma on the right side. Similarly, there is no indication at
all in the initial note that Dr. Perera was aware that g carcinoid
had been found in R.F."s left lower lobe. Simply put, the original
note is entirely consistent with the predicate and essential
finding that was made by ALJ Springer in this case - namely, that
Dr. Perera mistook from R.F.’s very first visit the lobe on which

R.F."s carcinoid had been found, believing it to pe the right lobe

14



when in fact it had been foungd on the left lobe.

In contrast, the amended note (that is, the text
appearing in Exhibit 1, which includes both the entries written in
one ink formulation appearing on Exhibit 2 and those written in the
second ink formulation appearing on Exhibit 3) differs fronm the
initial note in four significant respects. First, the note
Suggests to the reader that Dr. Perers was aware of the findings
that had been made following a biopsy of R.F.'s left lower lobe,
which in turn inferentially Suggests that Dr. Perera purposefully
and intentionally planned to operate on R.F.’s right lobe. Second,
the note includes a reference to the fact that R.F. is Currently
“without symptoms, ” which again would be a fact which would be
significant to explain Dr. Perera’s election not to remove the left
sided carcinoid and instead focus on an unknown density on the

right side. Third, the npet SHIY9EStS To the reader that Dr.

Perera’s purpose for operating on the right side was to remove
either a carcinoma or a carcinoid (thus inferring that Dr. pPereras
was aware of 3 right sided mass, but not aware whether or not it
Was cancerous or benign) .

Finally, the amended note Suggests to the reader that Dr.
Perera discussed his plans with the referring pulmonologist, Dr.
Ciechancwski . While the note does not so state, the inference 3
reader of the note would certainly make is that Dr. Ciechanowski

must have agreed with Dr. Perera’s plans. Again, (if true), the

15



fact that Dr. Perera vetted his amended plan with Dr. Ciechanowski
would be g significant fact that would leng Support to Dr. Perera’s

decision to perform 2 right-sided rather than 4 left-sided

lobectomy.

Supporting the core finding in this case that Dr. Perers mistook
the side of the lung on which R.F.’s carcinoid had been found. as
amended, however, the note suggests a purposeful intent on Dr.
Perera’s part to perform a right sided Operation, with knowledge of
the findings made following the left sided biopsy, and with the
approval of the referring pulmonologist. It is thus the case that
the amended note clearly casts Dr. Perera’s decision to operate on

the right side ip & dr:mﬁ*ivully differing light from the original

note.

1ii. Basis for our Determination that Dr. Perera altered his

Having made the two conclusions set forth above (that is,

that the entries appearing on Exhibit 3 were added to Dr. Perera’s



performed the right-sided lobectomy on  patient R.F. The
distinction is Critical, because if the text was added before the
operation, it would be unreasonable to conclude that Dr. Perera’s
intention when adding notes to his chart was to “cover-up” &
mistake he made.”’ In stark contrast, if pr. Perera made the
alterations after he performeqd wrong-sided Surgery, then those
additions must be S€en as a transparent effort to alter his medical
record after the fact, so as to Create the illusion that his
decision to Operate on the right side was an intentional act rather

than a grave mistake.

and lower lobes of R.F.’s right lung. We thus decline to adopt ALJ

Springer’s conclusion that Pre—Perera*s explanation as to how he

may have prepared R.F.’s record with two pens was “plausible,” and

instead reject that explanation.?®

’ It is clear, regardless whether the additions to Dr.
Perera’s record were made before or after surgery, that Dr.
Perera made the additions to the record in a manner which
violated N.J.A.C. 13:35-6.5 (b) (2) (“Corrections/additions to an
existing record can be made, provided that each change is clearly
identified as such, dated and initialed by the licensee."}.

8 As recounted in the Initial Decision, pDr. Perera
testified that he had no recollection of preparing the note, but
conceded that he could have used more than one pen to pPrepare the
note (Dr. Perera Suggested that he could have completed certain
portions of the note while examining R.F. in the examining room
and then completed the note later in the consultation room) .




We point out that there is a stark inconsistency in the
manner in which ALJ Springer evaluated the credibility of pr,
Perera’s testimony. ALJ Springer necessarily found that bDr,
Perera’s testimony on his actions preceding the Surgery was not
Credible when he discounted that testimony and instead concluded
that Dr. Perera confused the patient’s left side with his right
side and inadvertently operated on the wrong lung. Although ALJ
Springer thus found the bulk of the testimony offered by Dr. Perera
to be not credible, he then found pr. Perera’s testimony on the
issue of the manner in which he brepared the patient record to be
credible. While we are fully aware that credibility’determinations
are ordinarily best made by the trier of fact, in this instance we
can discern no reason why the bulk of Dr. Perera’s testimony was
discounted as not credible but his related testimony on the issue

of the manner in which ha generatty-prepares his patient records

was found to be Credible (Dr. Perera was only able to testify about

his usual bractices, as he could not recal] preparing R.F.’g record

record) .

We find it particularly significant that an ample

predicate to support the charges that Dr. Perers altered his

Initial Decision, p. 19, ALJ Springer found bDr. Perera’s
explanation to be “plausible,” and concluded that there was an

.



by Dr. Ciechanowski . Dr. Ciechanowski testified that he had no
conversations with Dr. Perera regarding Dr. Perera’s decision te
perform a right-sided procedure in advance of the surgery, and
testified that he first learned that the carcinoid in R.F.”s left
lung was still intact and that the operation had been performed on
the right side when he unexpectedly saw R.F. in the hospital post-
Operatively. See Transcript of April 27, 2007; pg 174, 1. 10 - p.
176, 1. 2). bpr. Perera, in contrast, testified that he talked to
Dr. Ciechanowski about R.F. in advance of Surgery and, while Dr.
Perera conceded that he could not recall the exact conversation he
had, Dr. Pereras Stated that he would have told Dr. Ciechanowski
during that conversation about what he intended to do. See
Transcript of Testimony on April 27, 2007, p. 82, 1.25 - 84, 1. 9.

As noted above, we find it manifest—that—ATJ Springer necessarily

found that much of Dr. Perera’s testimony was not Ccredible;
accepting Dr. Ciechanowski’ s testimony as true, it is manifestly
the case that Dr. Perera’s note falsely purports to memorialize an
event which in fact did not occur. |

In a similar ilk, our conclusion that Dr. Perera altered
his medical recorg after the Surgery was performed is inferentially
Supported and buttressed by ALJ Springer’s finding that Dr. Perers
engaged in a second contemptible act of deceit after the surgery -

namely, lying to R.F. about the findings that were made at surgery

18



=~ in order to attempt to cover-up his mistake (testimony offered by
R.F. during depositions taken prior to his death during the civil
malpractice action were entered into evidence at the hearing). 1n
those depositions, R.F. testified that when he asked Dr. Perera why
the operation had been performed on the right lung rather than the

left lung, Dr. Perera falsely told R.F. that he had found a tumor

that tumor to save R.F."s life.® Significantly, the conversation
occurred at a time that Dr. Perera knew full well that the removed
lung tissue contained no tumor at all, and his statement to R.F.

thus must be considered to be a deliberate and knowing falsehood.

? ALJ Springer initially noted that there was 3 “glaring
discrepancy between the conflicting versions of what Dr. Perera
told his patient after the operation was over,” as Dr. Perera had
testified that he informed R.F. that he had “gone in looking for
cancer, but ‘there was no cancer apd there—was o carcinoid in

that lung.’”” Initial Decision, p. 14. While ALJ Springer at no
point explicitly states that he found that pr. Perera’s “version”
of the conversation to be false, we find that ALJ Springer
necessarily concluded that Dr. Perera lied when he found that
R.F."s “version” was “believable” and stated:

Corroboration that Dr. Perera took out the wrong lung
comes from the deposition of R.F., who woke up in his
hospital bed wondering why the right side of his body
was hurting. R.F. accepted Dr. Perera’s assurance that
he had saved his life by Temoving a larger tumor from
his right lung and only later learned that the tissue
from his right lung was non-cancerous. R.F.”s version
is believable and comports with his and his
girlfriend’s stated understanding that he was admitted
to the hospital to temove a carcinoid from his right
lung.

Initial Decision, p. 16.
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While it is the case that the finding that Dr. Perera sought to
deceive R.F. after the Surgery does not directly establish that Dr,

Perera altereg his medical Tecord, there is an inescapable

the patient record. When coupled with Dr. Ciechanowski’s testimony
and with ALJ Springer’s general determination that much of Dr.
Perera’s testimony was not Credible, we are satisfied that there is
good cause to conclude that ALJ Springer erred when he failed to
find that Dr. Perera altered his pPatient record. 10

iv. Testimony of Document Examiner Ryan

whether Dr. Perera altered his medical record, we point out that we
respectfully disagree with the suggestion within the Initial
Decision that it would have been necessary for the State’s expert

witness to have testified that the entries were made-—gt different

the record written in different inks. We are satisfied that Mr.

Ryan’s opinion Created an adequate predicate from which the trier

10 We also note that it is disturbing that Dr. Perers did
not dictate his operative note for the surgery (S-2 in evidence
below) until September 22, 2000, some Seéventeen days after the
procedure was performed. While there may be Teasons that are not
part of the record why the dictation of the operative report was

21



fact that the expert did not offer an opinion as to whether Dr.
Perera altereq his record to be convincing - rather, we suggest

that the issue was not one for the expert, but rather for the trier

Determinations upon Penalty

findings of the ALJ, we broceeded to hold 3 hearing limited to the
issue of penalty to be imposed. Significantly, respondent did not
appear at said hearing to present any testimony or Statement in
mitigation of penalty for the Board to consider, nor did he present

either an mitigation witnesses on his behalf oo any -statements
v

from witnesses.!2

11 While ALJ Springer pointed out that Mr. Ryan could not
identify whether the entries were 1] made by Dr, Perera, our

Perera that he did not bersonally write the entire record (that
is, other than the portions where the date, blood Pressure and

12 Counsel for Tespondent requested that we adjourn our
consideration of Penalty to be imposed so as to afford respondent
an opportunity to bresent evidence in mitigation of Penalty at a
later date. There is, however, No question that r'espondent had
adequate notice of the fact that the Board was intending to



The Attorney General called Edith Bickoff, the Surviving
partner of R.F., to testify about the effects of the wWrong-sided
sSurgery on R.F. prior to his death. Portions of deposition
testimony of R.F. and a videotaped Statement of R.F. (made prior to
his death) and a Certification of Marika Frank, a close friend of
R.F., were also introduced into evidence., It is apparent that R.F.
suffered monumental and devastating consequences as a result of the
wrong-sided Surgery performed by Dr. Perera. Following the
Ssurgery, R.F. was in essence left as g respiratory Cripple. He

thereafter hag insufficient lung capacity to allow the left-sideq

Perera’s behalf to the Board office on May 19, 2008, two days in
advance of the hearing. nNot a single one of those 26
individuals, nor Dr. Perera himself, however, appeared at the
hearing on May 21, 2008, ner -were @iy Written statements offered

tIom any of those 26 individuals or from anyone else on Dr.
Perera’s behalf. When asked on the Tecord, counsel for

who was claimed to be out of the country) and/or Why written
Statements from said individuals could not have been presenteq to
the Board on May 21, 200s.

It should be noted that a majority of members of the
Board present (9 out of 13 members) did in fact vote to grant
respondent’s Teéquest to adjourn the hearing so as to afford
Tespondent additiona] time to present mitigation evidence.
Pursuant to N.J.S.A. 45:l~2.2(d), however, an affirmative vote of
@ quorum of the Board (a quorum being defined to be a majority of
the voting members of Board - that is, eleven members of the
Board) was required to have taken the Tequested action.
Accordingly, there was insufficient Support to adopt a motion to
adjourn the Board meeting, and the hearing continued.
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occur, and thus was left with 3 potentially life-threatening
condition that could not be Surgically addressed. It is also
apparent that pDr. Perera sought to keep the truth from R.F.
regarding the reasons why the operation was performed on the right
rather than the left side, and that R.F. likely would never have
known the truth (that is, that there was no tumor present in the

right lung tissue that Dr. Perera removed) but for the fortuity of

While Dr. Perera has not bresented any evidence in
mitigation of penalty, we have considered the testimony that he
offered when testifying at the OAL in our deliberations.

Additionally, as ALJ Springer noted, we are cognizant—tlat there Ts

nothing in the record to suggest that, but for this one case, Dr.
Perera has a3 past history of substandard performance. Initial

Decision, p. 23.
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recommended by ALJ Springer, based on the addition to the scales of
the finding we have made that pr. Perera not only engaged in acts

of gross negligence, but thereafter altered his medical.records and

he made. We point out that we fing Dr. Perera’s pPost-surgical
conduct to be morally Tépugnant, and of 3 character that clearly
Supports the imposition of a penalty beyond that which we would
consider appropriate had the case simply involved a tragic error

made without any finding of malintent on Dr. Perera’s part.

Perera’s part, that additional element of misconduct must be
redressed with g4 more significant penalty, as it nNecessarily

bespeaks an effort on Dr. Perera’s part tgo both—have avoided

actively mislead his patient ang his medical colleagues on the
events which occurred. On balance, we conclude that an appropriate
amendment of the recommendation as to Sanction is to impose a two
Year period of license Suspension, the first six months of which
are to be served as 3 period of active license Suspension, and to
assess a civil penalty of $30,000 in aggregate (to represent
$10,000 for each of the three counts of the complaint) . We are

satisfied that eighteen months of the Suspension may be stayed and
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served as a period of probation, provided that Dr. Perera first
takes courses in medical record keeping and in medical ethics
during the period that his license is actively Suspended and
provided that he complies with al] Other conditions of our Order
herein.

Finally, on the issue of Costs, Dr. Perera did not ocbject
to, or otherwise dispute, any item within the Attorney General’s
certification of costs. That certification, and the documentation
appended thereto, forms an adequate predicate on which to Support
the application for total costs of $51,273.10 in this case, to
include $5,400 in exXpert witness fees, $2,088.10 in transcript
costs, and $43,785.00 in attorney’s fees. We point out for the
record that we find the import of this case to clearly Support the
expenditures that were made, and we find on our independent review

the application for attorney’s fees to have been suffictentty

detailed to Support the fees that were sought. Accordingly, we
grant the entirety of the cost application made by the Attorney
General. , Er«*é?

WHEREFORE, it is on this 4 day of June, 2008

ORDERED:

1. The license of respondent Santusht Perers, M.D., is
hereby ordered Suspended for g period of two years, commencing at
5:00 p.m. on June 6, 2008. At a minimum, the first six months of

the suspension (that is, from June 7, 2008 through and including
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December ¢, 2008) are to be served as a period of active
Suspension. The remaining eighteen months of the period of
Suspension (that is, from December 7, 2008 through ang including
June 6, 2010) may be stayed and served as a period of probation,
provided that Trespondent complies with all conditions of the within
Order.

2. Respondent is hereby assessed 3 civil penalty in the
amount of $30,000.00.

3. Respondent is hereby assessed costs incurred in this
matter (specifically, attorney’s fees, transcript costs and expert
witness fees) 1in the aggregate amount of $51,273.10.

4. Respondent is ordered to fully attend and
Successfully complete 3 course in medical record-keeping,
acceptable to the Board. Said course must be completed before

respondent may resume any practice of medicine ang SHrgery—tm the

State of New Jersey.

5. Respondent shall be required to fully attend and
successfully complete a course in medical ethics, acceptable to the
Board. Said course must be completed before respondent may resume
any practice of medicine and surgery in the State of New Jersey.

6. Prior to resuming any practice of medicine during the
period of probation or thereafter, respondent shall first appear
before a Committee of the Board, and shall then demonstrate both

that he has complied with all conditions of this Order and that he

%)
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is then fit to Tesume the practice of medicine and Surgery in the
State of New Jersey. The Board expressly reserves the right,
following said abpearance, to impose any conditions or limitations
the Board may then deem appropriate and/or necessary upon any
resumed practice of medicine by respondent.

NEW JERSEY STATE BOARD
O

By: /4
Mario A, Criscito, M.D.
Board President
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SANTUSHT PERERA, M.D.
NJ License # MAO66642

ADDENDUM

Any licensee who s the Subject of an order of the Board Suspending, revoking or otherwise
conditioning the license, shal| provide the fouowing information at the time that the order

Social Security Number':
—_—

List the Name and Address of any and all Health Care Facilities with which you are
affiliated: .

List the Names and Address of any and all Health Maintenance Organizations with which

you are affiliateq:

T

! Pursuant to 45 cFR Subtitle A Section 61.7 and 45 CFR Subtitle A
Section 60.8, the Board js required to obtajn your Social Security Number and/or
federal taxpayer identification number in order to discharge its responsibility to report

adverse actions to the Nationa] Practitioner Data Bank and the HIp Data Bank.



WHO IS DISCIPLINED OR WHOSE SURRENDER OF LICENSURE
HAS BEEN ACCEPTED

APPROVED BY THE BOARD ON MAY 10, 2000

All licensees who are the Subject of a disciplmary order of the Board are required to
provide the information required on the addendum to these directives. The information

Permanently surrendered, with or without prejudice. Paragraph S applies to licensees who
are the subject of an order which, while permitting continued practice, containg a probation

Or monitoring requirement. :
1. Document Return angd Agency Notification

The licensee shall promptly forward to the Boargd office at Post Office Box 183, 140 East
- Front Street, ong floor, Trenton, New Jersey 08625-0183, the origina| license, current
- biennial registration and, if applicable, the original CDS registration. |n addition, if the
licensee holds g Drug Enforcement Agency (DEA) registration, he or she shal promptly

advise the DEA of the licensure action. (With respect to Suspensions of 5 finite term, at
the conclusion of the term, the licensee Mmay contact the Board office for the return of the
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professional stationery, or billings. If the licensee's Name is utilized in g group practice
title, it shall be deleted. Prescription pads.beering the licensee's name shall be destroyed.
A destruction réport form obtained from the Office of Drug Control (973-504-6558) must
be filed. If no other licensee is providing services at the location, alj medications must be
rémoved and returned to the manufacturer, if Possible, destroyed or safeguardeq. (In
situations where 3 license has been Suspended for Jegg than one year, prescription pads
and medications need not be destroyed byt Mmust be secured in a locked place for

safekeeping.) .

3. Practice Income Prohibiﬁons/Divestiture of Equity Interest in Professionaj
Service Corporations and Limited Liability Companies

A licensee shal| notcharge, receive or sharein any fee for professional Services rendered
by him/herself or others while barreq from engaging in the professiona| practice. The
licensee may be compensated for the reasonable valug of services lawfully rendered and
disbursements incurred on a patient's behalf prior to the effective date of the Board action.

liability company organj

to the Secretary of State, Commercial Reporting Division, demonstrating that the interest
has been termi_nated. If the licensee Is the sole shareholder in g professiona| service
Corporation, the corporation must pe dissolved within 90 days of the licensee's

disqualification.
4. Medical Records o -

If, as a result of the Board's action, a practice is closed or transferred to another location,
the licensee shal| ensure that during the three (3) month period foHowr‘ng the effective date
of the disciplinary order, a message will be delivered to patients calling the former office
premises, advising where records may be obtained. The message should inform patients
of the names and telephone numbers of the licensee (or his/her attorney) assuming
custody of the records. The same information shaj also be disseminated by means of 3
notice to be published at least once per month for three (8) months in a newspaper of



medical record or asks that recorg be forwarded to another health care provider, the
licensee shall promptly provide the record without charge to the patient.

5. ProbationlMonitoring Conditions

practitioner.

(a) Monitoring of practice conditiong may include, but s notlimited to, inspection
ofthe profession I premises ang equipment, and Inspection ang Copying of patient records
(conﬁdentiality of patient identity shall be protected by the Board) to verify compliance with
the Board Order and accepted standards of practice.

access to records ang other information to the extent permitted by law from any treatment

facility, other treating practitioner, Support group taciiity involved in the
edLj_C i10]8 o Ya B T2 VoV ¥ W T i |

"’"ﬂwww}’éailtaion program for impaired practitioners. | bodily substance monitoring has been
ordered, the practitioner shalj fully cooperate by respondingto a demand for breath, blood,
urine or other sample in a timely manner and providing the designated sample.




NOTICE oF REPORTING PRACTICES oF BOARD
REGARDING DISCIPLINARY ACTIONS

Pursuant to 45 CFR Subtitle A 60.8, the Boarg is obligated to report to the National Practitioners Data
Bank any action relating to a physician which is based on reasons relating to professiona| Competence

or professiona| conduct:

(1) Which revokes or Suspends (or otherwise restricts) g license,
(2) Which censures, reprimands or Places on probation,
(3) Under which a license ig Surrendered. .

Pursuant to N.J.S.A.45:9-19 1 3, if the Board refuses to issue, Suspends, revokes or otherwise places
conditions on g license or permit, it is obligated to notify each licenseq health care facility ang health
maintenance Organization with which a licensee js affiliated ang every other boarg licensee in this state
with whom he or she is directly associated in private medical practice

Within the month following entry of an order, a summary of the orger will appear on the public agenda
for the next monthly Board Meeting and is forwarded to those members of the public réquesting a copy.
In addition, the same Summary wij| appear in the minutes of that Boarg meeting, which are also made

available to those requesting a copy.

Within the month foHowing entry of an order, a Summary of the order wiil appear in g Monthly
Discipiinary Action Listing which ig Made available to those members of the public requesting a copy.

On a periodic basis the Boarg disseminates to its licensees gz newsletter which includes a brief
description of alf of the orders entereqd by the Boarg. =

From time to time, the Press Office of the Division of Consumer Affairs may issue releases including
the summarieg of-the content of public orders.

Nothing herein is intended in any way to limit the Board, the Division or the Attorney Genera| from
disclosing any public document.

b



