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This matter was r
eopened before Stat

e BoardM
edical Examiners

considering whether to

seeking the

2008, Adopting in P
art and

grant

stay

2008,

deny

limited purpose

motion made by res
pondent

entry of
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une

Modifying Part th
e

sought
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Initial Decision
Springer. The
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testify
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matter
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counsel, testimo

ny offered respond
ent addressing the

reasons neither he nor 
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appear before this body
,

they appear b
ehalf before the
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deny his applicati
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afford
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hearing ,
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mitigation

stay. We

history
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deny respondent's

2008,
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the basis for our det
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rgument
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ger's
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n the Final Order
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through

mitigation

counsel, submitted

penalty. May 2008
,

Executive

respondent,

Director
letter

listed twenty-sixwitnesses proposed character
stated might be called testify on P

erera'sbehalf 
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noticeDeputy Att

orney General Jespersen 
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ence thatAtt
orney General intended i

ntroduce
sanction, include noti

ce Attorney G
eneral intended

Edith Bickoff
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ent whose care was i
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heard

Criscito entered an I
nterim

the matter

Final Order

reconsidered

staying th+ Board's

Board initially con
sidered

respondent's
arguments

stay.

fundamental

presented

Respondent's

counsel

counsel

application

other items
,

argued, among
that

fairness dictated

present mitigation

any

opportunity

Board before

respondent afforded

witnesses testi
mony

Keating stated that h
e had

the presentation
limited number witnesses and that

great deal of

that his intent was 
not the

2008, the

commenced)

Board,

The Attorney General argued that the B
oard should

t a ke the ext raordina r
y s t e.p r?X..g)q.Q o.n -. . .-- - '

,--- fi e Inguv> Au
presented with an extraordi

nary reason to do so
. Jespersen

argued that Dr
. Perera had presented 

no good reason

motion
acting in his executi

ve capacity, in order toafford respondent an 
opportunity be heard before thesuspension of respondent's li

cense effected by the Board's priorOrder was to have com
menced. Counsel for b0th parties wereadvised that the requ
est for a stay would need to be presentedthe full Board on June 11, 2008, and that the Board would thenfirst determine wheth
er to ratify Dr . Criscito's decision t

o
enter a stay . Counsel were furthe

r advised that respondent wouldthereafter be afforded 
an opportunity to present mitigationwitnesses and his own mitigation testimo

ny to the Board onlythe Board first adopted the action taken b
y Dr. Criscito

.

President WaSalone
,

presented to the Board
Respondent's



extraordinary circumsta
nce

2008,

presented

suggested that there was

live testimony

why had

documentary

appeared

evidence had been

date, and
Perera mitigation 

on
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stay

presently offer evidence
mitigation penalty 

Board. D.A .G. Jespersen argued
would inappropriat

e precedent allow P
e rera

proceed June given th
at Perera had alr

eady been
full and opport

unity present evid
ence Board but

had unilaterally elect
ed avail himself 

chance
heard . Finally

, DAG Jespersen pointed th
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,and the Attorney G
eneral, who had insisted th

at the proceeding
on May 21, 2008, and that respondent's 

counsel had refused
consent to a request made by th

e Attorney General that h
earingb

e

opportunity

grant

time prepare hi
s exceptions ALJ' 

s
opinion.z

Following conclusion th
e arguments couns

el,th
e Board requested that P

erera address the Board u
nder oath
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addressing issue 

why failed

2 A s recou
nted in our Orderr although Dr. Perera'scounsel refused to grant th

e Attorney Generalfs request andinstead insisted that th
e proceeding occur on May 21, only theAttorney General compli

ed with the requirements of the Rules ofAdministrative Proced
ure for timely submission 

of exceptions
.

See Order filed June 5
, 2008, p . 2-3, fn 1

.
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phase the hearing
.
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recommendation that

period

Board

Initial

Board
Perera's
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onsider the issue miti
gation penalty
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Determination

exists

testimony

unanimous

presently afford

witnesses

conclusion that
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prior Order

Criscito'sI
nterim Order staying th

e implementation
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2008 of June

the purpose
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ypresent evid
enc e

record before us
now markedly different and 

more developed than the 
record that was

considered Cris
cito 2008

.
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adopt

necessarily
doing
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e

therefore
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pringer's decision
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proceeded to conduct a hearingpenalty to be assessed
. Thus, Dr

. Perera stillafforded the oppo
rtunity to present te

stimonythe Board to conside
r in mitigation of 

penaltyscenario he was ''hoping'' f
or in fact occurred

.
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the case that we
on the issue of
would have been

and evidence for
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practical effect

mitigation evidence

consideration on May

precluding

we would have been

2008,

Perera from presenting

free to present fo
r o ur

and equitabler and strikes

present
and our need to be abl

e to manage
control scheduling h

earings. Even acceptingres
pondent's suggestion f

undamental fairness di
ctates

Board be given an opp
ortunity

present mitigation evidence th
e Board, surely is 

not the case
any right present su

ch evidence should be th
e place and

respondent's choosing
. case, requirements

due process were sati
sfied when Perera 

was given notice that
afforded opportunity heard 

presentmitig
ation evidence to th

e Boaq
.yrt-.rprè....na.w.m-. -. . .- .v-. - , ' '' ''- ' ij à

conscious and informed d
ecision appea

r at time
scheduled hearing

, Perera necessarily waived right
present additional miti

gation evidence B
oard.4

Given determinati
ons 

we presently
Order which be

en entered Criscit
o

opportunity
desire afford li

censee

mitigation evidence 
Board

convinced that the result

appropriate balance betw
een

t It should b
e noted thatr when metin

g out penalty : 
theBoard did consider th

e testimony offered by respondent before theOAL. See Order filed J
une 5, 2008, p . 24.



2008.5 The

2008,

items,

respondent's

other

this matter, filed
deemed

is therefore the c
a se

license effected

minimum,

also presently

force effect 
among

year suspension

Order
include,

suspension)
period active li

cen se

force and effect
.
f

16th day of June
, 2008

WHEREFORE,

ORDERED:

Respondent's motion 
a stay the Order of theBoard Ad

opting and Modifying in Part th
e Initial Decision

Springer hereby d
enied. The Stay Ord

er entered6
, 2008 Board Presid

ent Criscito is vacat
ed, and the Board'

s

The Interim
provided that this matterreopened not only to af f ord Dr perera an opportunitytO present tes t imon

y in mi t i at iory qf 
ea

' 

a.j- -.- .-. --.-.. ..,. ,. .. .Vtle- - -- . . -, . - ---ys
s
V--. -.jy . - - - . . -. -- . . tsjy
un y to argue that the Boardreconsider its penalty d

eterminations and consider augmentingpenaities that had bee
n ordered. That provision had beenincluded at the u

rging of the Attorne
y General, who had arguedthat if the matter 

was to be reopened
, it should be reopened asto b0th parties

. Given that the Attorney Genesal did notindependently move 
or ask for reconsideration, our decision tovacate the stay entered b

y Dr. criscito effectively mooted therequest of the Attorney G
eneral to argue for re

consideration, andwe therefore did not 
reopen this matter to either respondent o:to the Attorney Gene

ral.

WaS be hadStay Order

Given that respond
ent had, in advance of the entry ofthe Stay Order entered by Dr. Criscito, provided a representation(within a letter from hi

s attorney) that he would not engage inany practice of medicine o
r surgery from the close of business onJune 6, 2008 until f

urther Order of the Board, we are satisfiedthat the suspension 
may be deemed to have commenced at the closeof business on June 6
, 2008, and that th

ere is accordingly n
oneed to adjust the dates of 

said suspension
.



Order Adopting in Pa
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rt the Initial Decisi
onSprin

ger, filed June 2008
, in full

effect .
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