




































P-2 March 18, 2009 memorandum to William Roeder, Executive
Director, Board of Medical Examiners, from Barbara Montana

,
M.D., Medical Director, Division of Epidemiology

,
Environmental and Occupational Health (redacted)

P-2a Same as P-2 (unredacted)

P-3 Certification of Barbara Montana, M .D ., with attachments

Certification of Karen Scott, Registered Environmental Hea1th
Inspector, Regulated Medical Waste, DHSS, with attachments

Certification of Paula 'Dixon-Roderick , Acting Area Director,
United states Department of Labor, Occupational Safety 'and
Health Administration, with attachments

Color photographs of Dr. Dara's Toms River office; March 3
,2009

Curriculum Vitae, Barbara Montana , M.D. 1
1

. J
j

order to Show Cause, Notice of Heqring and Notice to File 1

CertificaYions of Barbara Montana, M.D., with attachments; 1
;Karen Scott

, with attachments; Paula Dixon-Roderick
, with

attachments.

The State then rested.

response the State's case, respondent's counsel

represented that Mary Blanks, M .D., who was out of the country , was

available by telephone should the Committee ''wish ask her 
any

questions with regards to any of the issues that may have come u
p

. . . .'' He then moved certification of Tiha Lamberski
, R .N .,

with attachments; R-2, certification of Peter Till
, Esq.; and R-3,

certification of Matthew Steger
, Esqw attachments, into

evidence. Although had subpoenaed two individuals from th
e

ocean County Health Department , respondent did not call them as

witnesses. Counsel advised: time based





and a half week period when a registered nurse was not on staff, he

personally prepared and administered the drugs, including accessing

the pàtients' ports. He stated the LPN who assisted him did not

administer chemotherapy train an RN to do so. stated she

only told the RN how to order the drugs.

Dara's testimony demonstrated to the committee that

he has no clear understanding of tie relevance history of

repeated and at times unaddressed OSHA violations, his lack of

oversight his practice and staff, or his failure

establish and maintain appropriate sanitary and infection control

practices office. He had no insight as how his office,

cause of a hepatitis B outbreak. Further, his testimony as to the

practices in his office was in stark contrast to the statements and

demonstrations staff members. appears he either did not

know what his staff was doing or that he is simply not credible.

response to questions regarding use of single dose

vials

that he

medication

would use a single dose for more

such conduct would violate his office

(Dara T34-35). He denied that office staff would use

multiple patients, respondent testified

policy

saline to flush ports of

asserted,

the chemotherapy, and if it were done,

water would used that purpose. When asked
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trained his staff in these policies, respondent said uyes'' (Dara T-

Notably, respondent was not familiar with any

certification process for the chemical hood in his office; he was

not asked questions regarding the materials that were in the

chemical hood during the March 3, 2009 inspection .

The committee members questioned Dr . Dara on the history

of OSHA violations at his office . Respondent testified that after

the initial violation, he assigned the task of keeping manuals up

code to his staff. He identified three individuals to whom the

task was serially delegated . After the third person, Dr . Dara said

The task has now been assigned to his

office manager. Dr. Dara testified that the OSHA violation ''wa
s

mostly paperwork'' (Dara T-4O). When questioned by the deputy

attorney general, respondent acknowledged that he was cited in 2002

failing to implement an exposure control plan
, and failing to

offer blood borne pathogen training to employees
. asserted,

however, that he obtained proper personal protection equip
ment

after the violation.

Dara testified that given his patients are at risk

from immuno-suppressive issues
, he told his staff nhow important it

is for a1l them be clean
. They have to make sure hand

washing done. have specified to each and every one of them
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it with chemotherapy - and b0th of them got

quote, unquote,

T28).

45 days to 150 days

reactivated within the

of reactivation period.'' (Dara

The Committee entertained closing arguments and went into

executive session to deliberate .

After fully reviewing the record created, including the

testimony Montana and Dara, considering

arguments of counsel, the Comtittee has found, as detailed below,

that Dr. Dara's continued practice palpably demonstrates a clear

and imminent danger to the public health safety and welfare.

The finding that Dara's continued practice

that his chronic and recurrent failure to have

infection control practices place office over

protracted period of time, despite actual noEice of deficiencies,

reflects manifestly poor judgment that cannot be remedied by merely

altering office practices havihg a monitor presènt.

While respondent's history of O4HA violations does

serve as the basis the Committee's action, does provide a

picture window into respondent's practice and his casual if not

lax control over his office and supervision his staff. The

record reveals that during a May 14, 2002, inspection, respondent

was cited eleven violations, nine designated as userious .
''

They included employees nct wearing appropriate personal protective

21





storage food beverages blood analysis room and

permitting coffee mugs to be washed in sink directly adjacent

where blood samples were analyzed.

followup inspection of Dr. Dara's office on March

2008, resulted in citation for a repeat violation as the

employees stored food and beverages in the refrigerator in the room

where blood samples were stored and analyzed. (Certification

Dixon-Roderick; Penalty, In/pection

Number 311444970, Issuance Date 03/31/2008; Penalty $4,000). OSHA

also issued a Nopification of Failure to .Abate Alleged Violation

found on November 2007, as the office had not provided a site

February 1, 2008. (Dixon-Roderick Cert; Notification

03/31/08, Penalty $5,000).

On July 23, 2008, OSHA again inspected Dr . Dara's office.

that date, more than eight months after the November

inspection and more than four months after the March 2008

inspection b0th which resulted assessment of penalties for

failing to have a written exposure control plan, respondent still

did not have the plan . (Dixon-Roderick Certw Citation and Notice

Penalty, Inspection Number 312127228, Issuance date: 11/05/08).

Deeming this violation to be ''willful'', OSHA assessed a penalty of

$22,006 and required Dara submit the written exposure
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While respondent and hi/ co-counsel may choose

characterize these violations ay ''almost exclusively record keeping

and documentary type violations'' (R-2 in evidw Till Certification,

para. 4) and may assert ''that the OSHA matter is being made more of

than actually, was the committee sees these actions and

Dr. Dara's failure to address them as indicative of his abdication

of meaningful responsibility for his office practices. The Public

Health Investigative Team's observations, as detailed by Dr
.

Montana in her testimony, information and demonstrations provided

by staff, and as identlfied from the photographs in evidence (P-6),

show myriad breaches of infeckion control and failure abide
J

.  - -  .w pxsas

take responsibility appears again in Dr
.

Dara's testimony before the committee. In the face of highly

credible and persuasive testimony from Dr . Montana regàrding the

epidemiological evidence that links the five cases of hepatitis B

his office, Dr. Dara proposes that these patients are latent

carriers the virus or that they contracted the disease through

other venues at other timesx As medical professional: who bring

our own expertise to these proceedings, we reject his proffered

explanation for the putative

That failure to

transmission as lacking any reasonable

medical basis. But even were there no discernable link between the

The articles referenced in respondent's brief were not
provided at the hearing, but a review of the abstracts on line
demonstrates that they do not support Dr . Dara's claim .



five identified patients and Dara's office, position the

Committee rejects, the conditions at that office were so woefully

deficient, so violative of basic infection control practices, that

the very real threat to his immuno-suppressed patients simply

cannot be overstated. The high volume of patients seen every d
ay

for invasive procedures
, the staff turn=over, the failure

adequately train supervise staff
, all contribute to a chaotic

and dangerous environment .

Respondent's counsel argued that just as DHSS has

permitted Dara reopen office for non-invasive

proèedures, so too should the Board permit him to practice. But

the deficiencies hâs office
,

legion 'though they are (see Lamberski cert., corrective action

plan submitted to DHSS), he has not demonstrated that the judgment

and neglect that have brought before the Board have been

addressed in any meaningful way
. Instead, he rejects

scientific, epidemiological analysis and ass
erts improbable

theory for five patients simultaneously presenti
ng latent

hepatitis B infection
, and seeks have practice continue

stating that deficiencies have been remedied and he will comply

with the Board's directives
.

keenly aware

be employed here; that a palpable

The committee is the heightened standard

demonstration of and
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