






















A s

testimony of

exceptions to the ALJ'S findings

sedation

patients

their positions

procedures,

ALJ'S conclusion.

rendering unlikely

review the transcripts

overwhelming supports

(3T 34:3-7) ''some of them are going

be either mildly sedated, some of them are going to be lying

they couldn't see who was doing

transcripts confirm most patients could not identify which doctor

performed the procedures.

Even

Additionally, of the transcripts reveals patients

2T94 :lO-15, 77 :13 to 2T78:8,

2T140:20-24) 2T60:12-22)

2T129 :1-13

some instances the transcripts

Zahl performed some of

the procedures

5T 19 ,

contrary

placed great weight

because credibility

observes

issue (see

sTzll ,

example patient

testified Zahl did

g 5T 16

diskogram),

contentions. short, we agree and

Judge Gerson's factual findings, only

judgments are best made

demeanor and believability and hears

testimony

support,

witnesses

transcripts

the ALJ

substantial

documentary evidence,

determinations regarding credibility
.



EXCEPTION REGARDING MOTION FOR SUMMARY DECISION
ON COUNT IV OF THE VERIFIED COMPLA INT

partial summary decision regarding

complaint was filed by the State and considered by the ALJ on

February 1, the conclusion argument, ALJ Gerson

indicated

witnesses

he would reserve decision, would require

on the issues,

the case'' and resolve the motion

However, although

the Initial Decision

Attorney General filed an exception the failure the

rule her partial summary decision, and re-presented

that

Count

he did not resolve them .

1T43:5).

the motion for Board consideration.

alleged that respondent violated a

May Board order

relevant language

spinal level rather than spinal

the Consent Order provides asregion.

follows:

The parties were unable to resolve other issues raised by
Ms. Ross' reports and agreed that URS shall be consulted
by the Board's Medical Director with regard to these
billing questions. The parties further agreed that URS'
determination on each of these questions be binding on
the parties and that, if URS determines that respondent
has been inappropriately billing , he must reform and
reissue his bills retroactively beginning with the date
of the first report in which Ms. Ross identified each
allegedly inappropriate billing practice .

* * *











conclude Dr. Zahl was not free to ignore

the Consent and consequently grant summary decision

this

the

We therefore affirm the ALJ'S findings on Counts

the Complaint,

indicated below;

11 and III

to specify the conclusions

and we resolve Count the Complaint by

DISCUSSION ON PENALTY

Although given opportunity at the hearing to present any

penalty

The Attorney General

mitigating

this matter, respondent declined

ur ed h

She argued that revocation appropriate not only for

the extraordinarily respondent
,

but additionally as respondent has once again demonstrated disregard

that after the Supreme Court decision Zahl

has been established that panoply dishonest acts form

the basis revocation license
, absent patient harm .

in suggesting a penalty , ALJ

significance deceit evidenced by

doctor's proffer Board of false medical records both

patients whose treatment addressed records

colleague,

inserting Yulo's name

consider

mgu l o , exposed

the record.

unwarranted liability



argued monetary penalty

findings of at least

second offender subject

violation.

$500,000 based

respondent's

maximum penalties of $20,000 per

a minimum

arguments of the Attorney General, Zahl

asserted part that punishment sought beyond

which necessary; that he believes Zahl I 'case should be

declared : unullity''; that imposing the monetary penalty requested

Attorney General would drain his ability to pursue appeals

action; and no penalty than

recommendation of $10,000 should be imposed as appropriate ufor the

error that was made.''g

Once again called determine appropriate

of a multiplicity

deceitful actions.

Consent Order in respondent's failure

medical billings monitored

have his participation

occasions, false

gRespondent asserted throughout the proceedings that editsh
ad been made to the Initial Decision of the ALJ after it was

signed, particularly as to the ALJ'S recommendation to impose
costs as udetermined'' by the Attorney General

, and as to
anesthesia regarding one patient on one visit which he alleged
should cause the Board to question the decision

. Prior to the
hearing on exceptions the Board received confirmation from th

eOffice of Administrative Law that the precise decision under
review is indeed the Initial Decision of ALJ Gerson

, and the
QAL'S explanation as to how an order with editing ''notes'' was
posted on a website in error (See 2KZ and l2KZ)

. We accept the
explanation and find the uedits'' are minor and do not in an

y wayalter our findings herein .







The Attorney General submitted a

sought February attachments including

following exhibits:

* Certification dated
Executive Director
reporting fees and

Time sheet report
Burstein.

January 28, 2009 by William Roeder
,

with attached bills for court
transcripts .

DASG Warhaftig, Jespersen,* Kenny and

The Attorney General documented $15,291. 44

shorthand reporting costs, and $132,407.50 in counsel fees (which

did include any fees expended prior to the

Verified Complaint, nor any time occasioned the transition

of this matter to be handled - '

after January 28, 2009) that had been incurred in the course the

proceedings regarding respondent . Attorney General's

certification was supported by the time sheets of the DASG involved

Acting Director

detailing

recovery

Docket

and amended in

attorney fees (see

memorandum by Nancy Kaplan ,

Department of Law and Safety

compensation the purposeuniform

L702 -99

State v. Waldron,

Div . December 4, established

setting the hourly DAG with ten plus

years of legal experience $175.00 per

argument took issue with alleged

be imposed .





billings to be sufficient. respondent's

could never be assessed regarding an

argument were accepted,

the time of a application.

our conclusion that the amount of time spent each activity,

the overall fees sought are objectively reasonable as (See,

Poritz v. Stanq, 288 N.J. Surer 2l7 (App. 1996) We find that

regard charges Attorney General adequately

that the workdocumented the legal work which was performed and find

documented was work necessary advance prosecution of

We satisfied Attorney General has

attorney 's fees and that

when viewed context of

action maintained against respondent. However,

sanction penalty imposed herein, given the overall

circumstances this matter, have determined reduce

claims are reasonable especially

seriousness and scope

amount costs awarded attorney's fees and

documented sought State

costs, from

$147,000, down

$100,000.

Attorney General awarded

transcript and

N .J .S .A . 45 :1-25,

IT IS THEREFORE ON THIS

$100,000.

DAY OF 2009
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As

effective thereafter five

upon respondent:

The findings of fact and conclusions law set

the Initial Decision are adopted with the following modifications
:

The Attorney General's Motion For Summary Decision

granted on Count as the State has demonstrated

sufficient undisputed facts and genuine issue of material fact

has been raised to require an evidentiary hearing on the issues .

Respondent's failure to comply with the order of the Board

entered consent as constitutes professional

orally on March 2009
, and made

following service of

misconduct in violation of N
.J .S .A . 45 :1- '

with N .J .A .C . 
cooperate

entered Board orders.

Conclusions ALJ on page

as to Count I respondent violatedInitial Decision-that

Order as 55 procedures are modified to include th
e

the Consent

specific

failurestatutory and regulatory violations; that

comply with Consent Order constitutes professional misconduct

violation N .J.S.A . 45:l-21(e), failure duty

cooperate violation of N .J .A .C . 13 :45C-1 .4 , constitutes

deception misrepresentation violation N
.J .S .A .

violates N .J .S .A. 45:1-21(h).

license practice



medicine and surgery in the State of New Jersey is revoked.

Respondent assessed ordered pay

$100,000. Respondent shall remit payment

assessed within days of the date

or may apply to pay the costs assessed over time to include interest

be assessed at the rate set by the rules of In the event

respondent fails to make payment within thirty days as ordered

above or fails to make payments accordance with any schedule

full costs

the Board, respondent

shall be considered to be in default monetary obligation

the Board . Any remaining balance then owed the Board shall be

consi dered to be i mmedi ataly cllate 1 n f 11l 1 anci tln(.A TRtaaa-cl mhm 1 1 t7 hlprn

f orthwith f ile f or the f ull amount

then owing .

Respondent ordered pay penalties

$50,000. Respondent shall remit payment full

assessed within thirty days of the date

may apply pay the penalties assessed over

interest

event respondent fails to make payment within thirty

as ordered above fails make payments accordance

schedule payments acceptable

Board, respondent be considered be default

amount

penalties

include

Court .

days

any

monetary obligation to Board. remaining balance then owed
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to the Board shall be considered to

the Board then forthwith file

be immediately due in

Certificate Debt for the

full amount of penalties then owing .

Respondent shall comply with the

Licensees which are made a part hereof, whether

hereto .

attached

MEDICAL EXAM INERS



Kenneth Zahly- ;.D,
NJ License # 5:056413

ADDENDUM

Any Iicensee who is the subject of an order of the Board suspendinj
, revoking or othe- iseconditioning the Iicense

, shall provide the following information at the time th
at the orderis signed

, if it is entered by consent, or immediately after sewice of a fully executed orderentered after a hearing
. The information required here is necessal for the B

oard to fulfillits repoding obligations:

Social Security Numberl: 
. --

List the Name and Address of any and alIaffiliated: Health Care Facilities with which you are

List the Names and Address of any and alI Heajth M
aintenance Organizations with whichyo

u are a#iliated:

Provide the nam es and addresses of every pe
rson with whom you are associated in yourpr

ofessional practice: (You may attach a blank sheet 
of stationery bearing thisinformation)

.

Pursuant to 45 CFR Subtitle A Section 61
.7 and 45 CFR Subtitle ASection 60

.8, the Board is required to obtain your Social S
ecurity Number and/orfederal taxpaye

r identification number in order to discharge its 
responsibility to reportadverse actions to the Nati

onal Practitioner Data Bank and the HIP Data B
ank.



DIRECTIVES APPLICABLE TO ANY M EDICAL BOARD LICENS
EEW HO IS DISCIPLINED OR W HOSE SU

RRENDER O F LICENSURE
HAS BEEN ACCEPTED

APPROVED BY THE BOARD ON MAY 10
, 2000

subject of a disliplinary order of the Board are required to
provide the inform ation required on the addendum to these di

rectives. The informationprovided will be 
m aintained separatelyand will not be partof the publicdoc

ument filed withthe Board
. Failure to provide the information required may res

ult in fudher disciplinaryaction for failing to cooperate with the Board
, as rejuired by N.J.A.C. 13:45C-1 et seo.Paragraphs 1 through 4 below shall 

apply e en a llcenqe is suspended or revoked or
permanently surrendered, with orwithout prejudice- Paragraph sapplies to licensees who
are the subject of an order which, while permitting continued practice

, contains a probationor monitoring requirement
.

AlI Iicensees who are the

1. Document Return and Agency Notification

promptly forward to the Board office at Post Office Box 183
, 140 EastFront Street

, 2nd floors, Trenton, New Jersey û8625-0183
, the original license, currentbiennial regiétration and, if applicable, the ori inal ' ' ' ' '

see o s a rug nforcement Agency (DEA) registration
, he or she shall promptlyadvise the DEA 

of the Iicensure action. (W ith respect to suspensions of a finite term
, atthe çonclusion of the term

, the Iicensee may contact the Board office for the return of thedoculents previously surrendered to the B
oard. In addition, at the conclusion of the term

,the Iicensee should contact the DEA to advise of the re
sumption of practice and toascertain the impact of that change upon his/her DEA registration

.)

The Iicenseeshall

2. Practice Cessation

engaging in the practice of medicine in this State
.This prohfbition not only bars a licensee from rendering professional sew ices

, but alsofrom providing an opinion as to professional practice or its application
, or representinghim/herself as being eligible to practice

. (Although the Iicensee need not affirmatively
advise patients or others of the revocation

, suspension or surrender, the licensee musttruthfullydisclose his/her Iicensure status in response to inquiry
.) Tlne disciplined Iicenseeis also prohibited from occupying, sharing or using office space jn which anoth

er Iicenseeprovides health care services
. The disciplined licensee may contrazt For

, accept paymentfrom another licensee for or rent at fai
r market value office premises and/or equipment.In no case may the disciplined licensee auth

orize, allow or condone the-use of his/her
provider number by any health care practice or any othe

r Iicensee or health care provider
.(ln situations where the licensee has been suspended for less than 

one year, the licqnseemay accept payment from anothe
r professional who is using his/her office during theperiod that the Iicensee is suspended

, for the paym ent of salaries for office staff employedat the time of the Board action
.)

The licensee shall cease and desist from



A Iicensee whose license has been

signs and take affirmative action to 
stopadvertisements by which his/her eligibility to practice is 

represented. The Iicensee m ustalso take step
s to remove his/her name from professional listinys, telephone directories

,professional stationery
, or billings. lf the Iicensee's name is utllized in 

a group practicetitle
, it shall be deleted. Prescription pads beqring the Iicensee's name shall b

e destroyed.A destruction reporl form obtained from the Oïce of Drug c
ontrol (973-504-6558) mustbe filed

. lf no other Iicensee is providing service's a! the Ioc
ation, all medications must be

j
rem oved and returned to the manufacturer

, if possible destroyed or safeguarded
. (lnSituations where a license has been suspended for Iess th

an one year, prescription padsand medications need not be destroyed but must b
e secured ln a Iocked place forSafekeeping

.)

permanently surrendered must remove one (1)ye@r Or more orrevoked, suspendeà for

3. Practice lncome Prohibitioni Divestiture of Equit
y Interest in Professionals

ervice Corporations and Lim ited Liability Companies

A licensee shall not charge
, receive or share in anyfee forprofessional services rend

eredby him/herself or others while barred from eng
aging in the professional practice

. TheIicensee may be compensated for the 
reasonable value of services lawfully rendered anddi

sbursements incurred on a patient's behalf priorto the effective date of the Board action
.

lcensee o is a shareholder in a professional serviçe corporati
on organized to engagein the professional practice

, whose Iicense is revoked
, surrendered or suspended for aterm of one (1) year or more shal'l be deemed to be disqualified from the pra

ctice within themeaning of the Professional Service Corporation Act. (N.J.S.A. 14A:17-1 1). A disqualified .Iicensee shall divest him/herself of alI financial inte
rest in the professional servicecorporation 

pursuant to N.J.S.A. 14A217-13(c). A Iicensee who is a member of a Iimitedli
ability company organized pursuant to N

.J.S.A. 42:1-44
, shall divest him/herself of aIlfinancial i

nterest. Such divestiture shall occur within 90 days follo
wing the the entry of theOrder rendering the Iicensee disqualified to participate in the appliçableform of ownership

.Upon divestiture
, a Iicensee shall forward to the Board a copyof documentation forwardedto the Secretary of State

, Commercial Reporting Division
, demonstrating that the interesthas been terminated. lf the Iicensee is the sole shareholder i

n a professional servicecorporation
, t:e corporation must be dissolved within 90 d

ays of the Iicensee'sdisqualification
.

Medical Records

If, as a result of the Board's action
, a practice is closed or transferred to another location

,the Iicensee shall ensure that during the three (3) month period following theeffective dateof the disciplina
ry order, a message will be delivered to patients calli

ng the former officeprem ises
, advising where records may be obtained

. The message should inform patients
of the names and telephone numbers of the Ii

censee (or his/her attorney) assumingcustody of the records. The same information shall also be dissemi
nated by means of anotice to be published 

at least once per month for three (3) months in a newspaper 'of

4.



general circulation in the geographic vicinity in which the practice was c
onducted. At theend of the three month period, the licensee shall file with the Board th

e name andtelephone number of the contact person who will have access to medical records of forme
rpatients. Any change in that individual or his/her telephone number shall b

e promptlyreported to the Board
. W hen a patient or his/her representative requests a copy of hi

s/hermedical record or asks that 
record be forwarded to #nother health care provider

, theIicensee shall promptly provide the record without charge to the patient
.

5. ProbatioY Monitoring Conditions

W ith respect to any Iicensee who is the subject of any Order imposing a probati
on ormonitoring requirement or a stay of an active suspension in whole or in part

. which is. !conditioned upon com
pliance wlth a probation or monitorlng requirement

, the Iicenseeshall full
y cooperate with the Board and its designated representatives

, including theEnforcement Bureau of the Division of Gonsumer Affairs
, in ongoing monitoring of the. 'Iicensee's status and practice

. Such monitoring shall be at the em ense of the disciplined
. ' 'practitioner.

(a) Monitoring of practice conditions may include
, but is not Iimited to, inspectionof the professional premises and equipment

. and Inspection and copyinjof patient recordsconfidentialit of ' ' ' 
'

the Board Order and accepted standards of practice
.

Monitoring of status conditions for an impaired practitioner may include, butis not limited t
o, practitioner cooperation in providing releases permitting unrestricted

access to records and other information to the etent permitted by law from any t
reatmentfacility

, other treating practitioner, support group or other individual/facility involved in the
education, treatment, monitoring or oversight of the practitioner

, or m aintained by arehabilit
ation program for impaired practitioners

.. lf bodilysubstance monitoring has been
ordered, the practitioner shall fully cooperate by responding to a demand forb

reath, blood,urine or othe
r sample in a timely manner and providing the designated sam ple

.

(b)



NOTICE OF REPOBTING PRACTICES OF BOARD
REGARDINB DISCIPLINAR: AW IONS

Pursuant to N.J.S.A. 52:148-3(3), alI orders of the New Jersey State Board of Medi
cal Examiners areavailable for public inspection

. Should any inquiry be made concerning the status of a Ii
censee, theinquirer will be inform ed of the existence of the order and a co

py will be provided if requested
. Allevidentiary bearings, prx eedings on motions or other m plicatio

ns which are conducted as publichearinys and the record
, including the transcript and dx uments marked in evidence

. are available forpublic Inspe tion
, upon request.

Pursuant to 45 CFR Subtitle A 60.8. the Board is obligated to report to the National Practitio
ners DataBank any action relating to a physician which is based on rea

sons relating to prvfessional competenceor professional condx t
: '

(1) Which revokes or suspends (or othe- ise restricts) a Iicense
.(2) Which censures. reprimands or places on probation

,(3) Under which a Iicense is surrendere .

Pursuant to 45 GFR Section 61.7
. the Board is obligated to report to tlne Healthcare Inte

qrity andProtection (HlP) Data Bank, any formal or official actions
, such as revœ ation or suspenslon of aliqensetand the Iength of any 

such suspension), reprimand. censure or probation or any othar loss ofIicens
e or the right to apply for, or renew

. a licensa of the provider, sm pller, or practitioner
, whether byoperation of law

, voluntary surrender, non-renewabiliy or othefwise or ' '' ' 

ncy a lS ptl Ic y available information.

Pursuant to N.J.S.A.45:9-19.13, if the Board refuses to issue
, suspends. revokes or othe- ise placesconditions on 

a license or parmit, it is obligated to notify each licensed health 
care facility and healthmaintenance organization with whi

ch a licensee is affiliated and everyother board Iicensee i
n this statewith whom he or she is directly assx iated in pri

vate medical practice.

In accordance with an agreement with the Federation of State Medi
cal Boards of the United States

, aIisl of all disciplinary orders are provided to that organization on a m
onthly basis.

Within the month following entry of an order, a summary of the order will appear on th
e public agendafor the next monthly Board mertlnj and is forwarded lo those member

s of the public requesting a copy
.ln addition, the sam e sum mary wlll appear in the minutes of that B

oard meeting. which are also madeavailable to those 
fequesting a copy.

W ithin the month following entry of an order
, a summary of the order will appear in a MonthlyDiscipli

nary Action Listing which is made available to those members of the p
ublic requesting a copy. '

On a periodic basis the Board dissem inates to its Iicense
es a newsletter which includes a briefdescription of alI 

of the orders entered by the Board
. 

-'' -  ' -*

From time to time. the Press Office of the Divisîon of Consume
r Affairs may issue rdeases includingthe summaries of

-the content Of public orders.

Nothing herein is intended in any way to limit the Board, the Division or the Attorney General fromdis
closlng any public doctlment.


