JEFFREY S. CHIESA. o
ATTORNEY GENERAL OF NEW JERSEY ? E Eﬂ %E @

Division of Law

124 Halsey Street - 5™ Floor ©JUL 182012 -
P.0. Box 45029

Newark, New Jersey 07101 Divicion of Consumet AlitErs

Attorney for Division of Conswmer Affairs

By:  Nicholas Kant

Deputy Attorney General
(973) 648-2893
STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CONSUMER AFFAIRS
: :
H
In the Matter of E
' Administrative Action
FLEET CONSTRUCTION AND :
REMODELING CO., INC.; and CLYDET. |
SMITH, individually, X CONSENT ORDER
1
Respondents. E
1

WHERKEAS this matter having been cpened by the New Jersey Division of Consumer
Affairs, Office of Consumer Protection (“Division™), as an investigation to asceriain whether
viclations of the New Jersey Consumer Fraud Act, I"J.lf.S.ﬁ_&_. 56:8-1 et seq. (“CFA™), the
Contractors’ Regisiration Act, N.J.S.A. 56:8-136 et segq., the Regulations Governing Home
Impr@vement Contractor Registration, N.JA.C. 13:45A-17.1 ¢ seq. (“Contractor Registration
Regulations™), and the Regulations Governing Horme Improvement Practices, N.LA.C, 13:45A~
16.1 et seqg. (“Home Improvement Regulations™), have been or are being commitied by Flest

Censtruction and Remodeling Co., inc. and Clyde T. Smith, individually, as well as their

IManagers ents, representatives, emplovees, successors, assigns, suvsidiaries and/or
3 s ] i )



independent contractors {collectively, “Respondents”) (hereinafier referred to as the
“Investigation™);

WHERKEAS Respondents, with a main business address of 271 Burwood Avenue,
Camden, New Jersey 08105, are engaged in the Sale of Home Improvements to Consumers in
the State of New Jersey;

WHEREAS as a result of the Investigation, the Division alleges that Respondents
engaged in violations of the CFA, the Contraciors® Registration Act, the Confractor Registration
Regulations and/or the Home Improvement Regulations;

WHEREAS the Division and Respondents (collectively, “Parties”) have reached an
amicable agreement hereby resolving the issues in controversy and concluding this Investigation
without the need for further action, and Respondents having voluntarily cooperated with the
Investigation and consented to the enfry of the within order (“Consent Order”) without having
admitted any fact or violation of law, and for good cause shown:

IT IS ORDERED as follows:

. EFFECTIVE BATE
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Orxder is effective on the date that it is fled with the Division
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d.. DEETMITIONS

23 used in this Consent Order, the following words or terms shall have the following

b

nieanings, which meanings shall apply wherever the words and terms zppeer in this Consert

Crder:

2.0 “ADR Unit” shall refer to the Alternative Dispute Resolution Umit of the

Divigion.

o~



2.2 “Advertise,” “Advertisement” or “Advertising” shall mean any written, oral or
electronic stateraent, illustration or depiction that is designed to create intevest in the purchase of,
impart information about the attributes of, publicize the availability of, or effect the sale or use
of, goods or services, whether the statement appears in a brochure, newépaper, magazine, free-
standing inset, bill board, circular, mai'i‘er, package insert, package label, product instructions,
clectronic mail, website, homepage, television, cable television, radio, Qorﬂmelfcial or any other
medium. For purposes of the Contractor Registration Regulations, “Advertise” shall be defined

ordance with N.J.A.C, 13:45A-17.2.

2.3 “Affected Consumer” shall refer to Consumer

2.4 “Censumer” shall refer to any Person, defined in accordance with N.J.S.A. 56:8-

i{d), who is offered Merchandise, defined in accordance with N.J.S.A. 56:8- 1( ), for Sale,
defined in accordance with N.J.S.A. 56:8-1(e).

2.5 “Contractorﬁ"i or “Home Improvement Contractor” shall be defined in accordance
with N.J.S.A. 56:8-137 and/or N.JA.C. 13:45A-17.2.

2.6  “Home Improvement” shall be defined: (g) for purposes of the Contractors’
Registration Act in- accordance with N.J.S.A. 56:2- 13 (b) for purposes of the Home
Improvement Regulations in accordance with N.J.A.C. 13:45A-16.14; and (c) for purposes of
the Contractor Registration Regulations in accordance with MLJA.C. 13:45A-17.2.

2.7  “Home Doprovement Confract” shall be defined: (a) for purp@ses of the
Cortractors’ Regisiration Act in accordance with N.LS.A. 56:8-137; (b} for purposes of the
Home Improvement Regulations in accordance with IMJA.C 13:45A-16.14; and (¢} for
rurposes of the Contractor Registration Regulations in accordance with WJA.C, 13:45A-17.2.

2.8 “Personfs]” shall be defined in accordance with N J.S.A. 56:8-1(d).




2.5  “Represent” shall mean to state or imply through claims, statements, questions,
conduct, graphics, symbols, lettering, formats, devices, language, documents, messages or any
other manner or means by which meaning might be conveyed. This definition applies to other
forms of the word “Represent” including, without limitation, “Misrepresent.”

2.10  “State” shall refer to the State of New Jersey.

3. RECUIRED AND PROGIBETED BUSINESS PRACTICES

3.1 Respondents shail not engage in any unfair or deceptive acis or practices in the
conduct of their business in the Staie and shail comply with all épp'iica%le State and/or Federal
laws, rules and regulations as now constituted or as may hersafier be amended inc_ludiﬂg, but not
limited to, the CFA, the Contraciors’ Registration Act, the Contractor Registration Regulations
and/or the Heme Improvement Regulations.

32  Respondents shall include with every Home Improvement Contract a copy of
their certificate of commercial general liability insurance and the telephone nuraber of the
insurance company issuing the certificate, in accordance with NLJ.S.A. 56:8-151(a3(2).

3.3  Respondents shall include in any Home Improvement Contract for a purchase
price in excess of $500.00 the dates or time period on or within which the Home Improvement is
to begin and/or be completed, in accordance with NLJ.A.C, 13:45A-16.20){12)Gv).

3.4  Respondenis shall include in any Home Luprovement Contract the conspicuous

notice printed in at least 10-point bold - faced type set forth in N.JIS.A. 56:8-151(b).
3.5  Respondents shall use inveoices, Home Improvement Contracts avd/or

correspatdence that tnclude the mformational statement and toli-free tclephone set fovth in

NLAC. 13:45A-17.11(D.



3.6 Respondents shall include in any Home Improvement Contract for a purchase
price in excess of $500.00 a description of the work to be done and the principal products and
materials to be used or instailed in performance of the Home Improvement Contract, pursuant to
NJA.C. 13:45A-16.2(a)(12)(ii).

3.7  Respondenis shall have all Home Improvement Coniracts for a purchase price in
excess of $500.00 signed by all parties, pursuant to N.J.S.A. 56:8-151(2) and N.JLA.C. 13:454~
16.2(a)(12).

3.8 Respondents shall prominently display their registration number within their place
of business, in all Advertisements distributed within this State, on business documents, Home
Improvement Coniracts and correspondence with consumers of Home Improvements in this
State, and on all commercial vehicles registered in this State and leased or owned by
Respondents and used by Respondents for the purpose of providing Home Improvements,
pursuant to N.J.S.A. 56:8-144 and N.J.A.C. 13:45A-17.11.

3.9  Respondents shall provide to Consumers with whom they contract 2 written
Home Improvement Contract for Home Improvement work in excess of 5500, and all changes
thereto shall be in writing, in accordance with requirements of ILJ.8.A, 56:8-151(a) 2nd N.LAC.
13:454-16.2(2)(12).

4, AFXFECTED CONSUMER COMULAINT RESCLUTION

U

4.1 The Affected Consumer’s complaint shall be forwarded to the ADR Unif to reach
a reschution of the compleaint through binding arbitration. Respondents agree hersin to conzent to
this arbitration process and o be bound by the arbitreicr’s decision. Respondents forther agres

to bebound b _;l the immunity provisions of the MNew Jersoy Arbiiration Act, NLJ.E.A, JAZ3B-14,

LA



the Affected Consumer of the referral of the complaint to the ADR Unit. Thereafter, the
arbitration shall proceed in accordance with the ADR Guidelines (a copy of which is attached
hereto as Exhibit A). There will be no fees, costs and/or penalties associated with or assessed in
connection with the arbitration,

4.2 I Respondents fail or refuse to participate in the ADR program, the arbitrator
may enter a default against Respondents. Unldess otherwise specified in the arbitration award,
Respondenis shall pay the arbitration award within forty-five (45) days of the arbitrator’s
decision. Respondents’ failure 1o pay an arbitration award timely shall constituie a violation of
this Consent Order.

43  If the Affected Consumer fails or refuses to participate in the ADR program, the
Affected Consumer’s complaint shall be deemed closed for purposes of this Consent Order.

44  The Parties may agree in writing to alter any time pericds or deadlines set forth in
this Section.

5. SETTLEMENT PAYMENT

5.1  On or before the Effective Date, Respondents shail pay the amount of Four
Thousand Nine Hundred Seven and 75/16G0 Dollars ($4,907.75) in settlement of the Investigaiion
(“Settlement Payment™).

52  The Settlernent Payment counsists of a civil penalty of Four Thousand and 00/100
Dollars (34,000.00), pursuant to N.J.S.A. 56:2-13; reimbursement of atiorneys’ fees of Two
Yfundred Minety Five and 00/100 Dollexs (3295.00), pursuant io M.LS.A. 56:8-15; and

seimbursement of investigative costs of Biz Hundred Twelve aund 75/100 Dollars (5612.75),

arsuant o N.J.S.A, 56:8-11.
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The Settlement Payment shall be made by bank check or other fom of guaranteed



funds made payable to “New Jersey Division of Consumer Affairs” and shall be forwarded to the
undersigned:

Nicholas Kant, Deputy Attorney General
Coensurmter Fraud Prosecution Section
State of New Jersey
Department of Law and Public Safety
Division of Law
124 Halsey Street- 5th Floor
P.0C. Box 45029
Newark, New Jersey 67101

54 Upon meking the Setilement Payment, Respondents shall immediately be fully
divested of any interest in, or ownership of, the monies paid and all interest in the monies, and
any subsequent interest or income derived therefrom, shall inure entirely to the benefit of the
Division pursuant to the terms herein.

6. GENERAL PROVISIONS

61  This Consent Order is entered into by the Parties as their own free and voluntary
act and with fdl knowledge and ﬁndersi‘zmdmg of the obligations and duties imposed by this
Consent Crder.
6.2  This Consent Order shall be governed by, and construed and enforced in
accordance with, the laws of the State.

63  The Parties have negotiated, jointly drafied and {ully reviewed the termas of this

Consent Order and the ruie that unceriainty or ambiguity is to be construed against the dvafter

shal! not apply to the construction or interpretation of this Consent Order
6.4  This Consert Order coniains the enfire agreement amnong the Parties. Except as

«l

otherwise provided herein, this Consent Order shall b

=0 caly by a written instrurnent

signed by or on behalf of the Parlies.
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6.5  Except as otherwise explicitly provided in this Consent »Order, nothing herein
shall be construed to limit the authority of the Attorney General to protect the intevests of the
State or the peopie of the State.

5.6  If any portion of this Consent Crder is held invalid or unenforceable by operation

of law, the remaining terms of this Consent Order shall not be affected.

6.7 This Consent Order shall be binding upon Respondents as well as their managess,
agents, employess, successors and assigns, and any Person through which they may now or
heveafler act, as weil as any Person who has authority to contrel or who, i fact, controls and
directs their business

6. This Consent Order shall be binding upon the Paxties and their successors in
interest. In no event shall assignment of any right, power or anthority under this Consent Order
avoid compiiance with this Consent Order.

6.9  This Consent Order is agreed to by the Parties and enterad into for seitlement
purposes only. Neither the fact of, nor any provision contained in this Consent Order shall
constitute or be construed as: () an approval, sanction or authorization Uy the Division or any
other governmental vait of the Siaie of any act or practice of Respondent; or (&) an admission by
Respondents that any of their acts or practices described in or prohibited by this Consent Order
ere wnfalr, or deceptive or violate the CFA, ihe Contractors’ Registraiion Act, the Confracior
Registration Regulstions and/or the Home Improvement Regulations. This Consent Order is not

a

intended, and shall not be deemed, to constitute evidence or precedent of any kind except in: (a)

ar action or proceeding by one of the Parties to enforce, rescind or otherwise iroplement ary or

all of the terms herein; or (b) an action or proceeding involving a Released Claim (as defined in

el



Section 8) to support a defense of 1es judicata, collateral estoppel, release or other theory of
claim preclusion, issue preclusion or similar defense.

610 This Consent Order is a public document subject to the New Jersey Open Public
Records Act, N.J.S.A. 47:1A-1 ¢t seq.

6.11  Uniess otherwise prohibited by law, any signatures by the Parties required for

dept

filing of this Consent Order may be executed in counterparts, each of which shall be deemed an

Gert
L

original, but all of which shall constitute one and the same Consent Crder.

7. REPRESENTATIONS AND WARRANTIES

;37?

7.1 The Parties Represent and warrant an auihorized representative of each has signed
this Coasent Order with full knowledge, understanding and acceptance of its terms and that the
representative has done so with authority to legaily bind the respective Party.

7.2 Respondents Represent and warrant thai he has fully read and understand Tiwié

Consent Order, that he understands the legal consequences involved in signing the Consent

Order and that there are no cther representations or agreements not stated in writing herein.
8. RELEAST

81  In copsideration of the payments, underiakings, mautual promises and obliggtiens
nrovided for in this Consent Order and conditioned on Respondents making the Setilement
Payment in the manner speeified in Section 5, the Division hereby agrees o relesse Respondents |

from eny and all ¢ivil claims or Cousumer-related administrative claims, to the extent permitted
by State law, which the Division could have bmﬁ t againgt Respondents for viclations of the

CEA, the Contractors’ Hegistrafion Act, the Contractor Pegisiation Regulations audfor e

Home Lmprovement Regulations, prior fo the Effective Date arising out of the Investigation as
well as the matters addressed in this Consent Order (he “Released Claims™).



8.2  Notwithstanding any texm of this Consent Order, the following do not comprise
Released claims: (a) private rights of action; (b) actions to enforce this Consent Order; and (c)
any claims against Respoundents by any other agency or subdivision of the State.

9. PENALTIES FOR FAILURE TO COMPLY

9.1  The Attorney General (or designated representative) shall have the authority to
- enforce the provisions of Sections 3 and/or 4 of this Consent Order or io seek sanctions for

viclations hereof or both.

')

\D

2 The Parties agree that any futore viclations of the provisions of Section 3 of this
Consent Order, the CFA, the Coniractors’ Registration Act, the Coniractor Registration
Regulations and/or the Home Improvement Regulations shall constitute a second or succeeding
viclation pursuant o M.J.S.A. 56:8-13 and that Respondents may be liable for enhanced civil

wnmixes

16, COMPLIANCE Wit ALL LAWS

10,1 Except as provided in this Consent Order, no provision herein shall be construed

Relieving Respondents of their obligation to comply with gll State and
Federal laws ;eouimom or rules, as now constituted or as may hereafter
] Ty b E

be amended, or waﬂ-tang permission to engage in any acts or practices
profiibited by mr,f such laws, regulations or miles; or

=
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(&) Limiting or expending any right the Division may ctherwise bave io
chitain information, docznents or testimony iTom L{e%awiems wanant o

any State or Fedexal law, xegma’ﬂm or rale, as now comhﬁi@& Cr as may

hereafier be amended, or liiting or expanding any right Respondents

may otherwise have pursuant to any Siaie or Federal Iaw

rule, 0Oppose any process mp*mfc a by the Diwi i

nformaiion, documents or festimony.
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. NROTICES UNDER THIS CONSENT ORDER

!

Except as otherwise provided herein, any potices or other documents required to

be sent to the D vwo or Respondents pursuant to this Consent Order shall be sent by United

States madl, ¢

service that orovides for tracking services and identification of the Per

Certified Mail Retirn Receipt Reguested, or other nationally recognized courier

E

ersont signing for the

documents. The potices and/or documents shall be sent to the following addresses:

For the Division:

Assistant Deputy of Enforcement, Office of Consumer Protection
Division of Consumer Affairs, State of New Jersey

Office of the Attorney General

Department of Law and Public Safety

124 Halsey Street - 7% Fioor

P.O. Box 45028

Mewarls, Mew Jersey 07101

For Respondents:

Jack F. Karpd, Esq.

Atiorney at Law

1931 E. Route 70

Cherry Hill, New Fersey 08003

/
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THE PARTIES CONSENT TO THE FORM, CONTENT AND ENTRY OF THIS
CONSENT ORDER ON THE DATES ADJACENT TO THEIR RESPECTIVE
SIGMATURES.

FOR THE DIVISION:

JEFFREY 8. CHIESA
ATTORNEY GENERAL OF NEW JERSEY e

. 7
. ' e
By: "3{@’/\&!&‘} ifﬁ( \s Dated:_ Jg s ,2012

Nichblas Kant

Deputy Attormey General

Consumer Fraud Prosecution Section
124 Halsey Street - 5™ Floor

P.0. Box 45029

Newark, Mew Jersey 07101
Televhone: (973) 648-2893

FOR RESPONDENTS:

JACK F.KARPF, ATTORNEY AT LAW

/

N 1 & /o A ) St - ..

By; I e v Yo Y L4 J'/\w{&f}/ Dated: & ¥ f "I/ b , 2012

Jack F. Karpf, Esq.

Attorney at Law

1931 E. Route 70

Cherry Hill, Wew Jersey 08003
FLEET CONSTRUCTION AND REMODELING CG., INC.

; - N\ et Tue 97 oo

By L i uﬂmmn. e %_ Digted:_yosty [ 2012

Ci‘y £ ami_o, President

Fleet Construction and Remodeling Ce., Ine.
271 Burwood Avenue

Camden, New Jersey 08105



CLYDE T. SMITHY, individually

By: £Le 7. /ét/w/ f/ Dated:_ 4wty ~ §77 2012
yde T. Smith™

271 Burwood Avenue
Camden, New Jersey 08105







NEW JERSEY EBEPAF&TM ENT OF LAW AND PUBLIC SAFETY
DIVISION OF CONSUMER AFFAIRS
ALTERNATIVE DISPUTE RESOLUTION UNMIT

ADR UNIT GUIDELINES

INTRODUCTICN

The Division 01"'@ nsumsr Affairs CGL““&”I‘”xaUﬂ") arted the Allermnative Dispute Resolution ("ADR") Unit
in May 1962 as an ;ndez*e 1deni, non-advocacy unitwithin the Division. It was desighed {0 offer a methed
of resolving problems without using the court syslem, J‘acr@‘*y avoiding the fime and awense of court
casss. Two programs are available for setlling disputes: mediation and grbiiration. In the mediation
prograimn, the parties invelved work cirectly with a mediator who, as an uninvolved third paity, heips to
create an atmosphere that is conducive to resclving the issuas. In arbitration, the parties present their
problem o a neutral individual who analyzes the presentations and then issues a final decision thai al
parties must follow. Both approaches use rained velunteers and are generally avaiiable o the parties at
no cost. Originally, the Division made these sernvices available only for setiling disputes between
businesses and consumers. Over time, however, the focus has been expanded and this assistance is now

available to varicus State agenciss.

L DEFINITIONS
Listed helow are definitions for ferms used in thess Guidelines and in the various ADR processes:
{ *Arbitration™ is a voluntary means of sefifing & disagreement in which an arbitrator

assigned by the ADR Unii reviews the facls of the case, meels with the parlies, and issues 2 final non-

reasoned award Hiatis binding on everyone invoiverd. (A ‘non-reasoned award” means the parties receive
the decision reachad by the arbitrator but not the rationzle thet went info reaching that decision.) Once

e

such a desision is issuad, the parties’ right to seak further review through the court system is very limited.

if necessary, howaver, the terms of the award cain be enforead by the courts. (See discussion belows). For

the purposes of these Guidelines, an arbilrstion hegins at the tme ne parties sign he alb
" agreament. {Ses seclion VI be,?@w_}
i) An Tarkitrator” is a voluniesr frained by the Division who revisws ﬁr s e of the casgse,
mests with the parlies and szues 2 final and bi ndding decision.

{3) Acomplalint” is 2 dispule arising oul of an intsraciion between a busingss and & consumer

LT

or betwaen an individual and 2 Stele agency, a3 well as rom o

arrad by @ 3 EDERCY.

{4 A somnplalnant” is the person who brings the dispuis o (e altention of the Division or the

Hiit.



(&) "Mediation” is the process by which a mediator works with the parties in an effort to haj;
‘them craft and agree upon a solution fo the disputa. F@r the purposes of these Guidelines, a mediation
'begins at the time the parties agree to mediate. That sr\ﬁ!@-mpri, once reached, is binding on the parties
{See seciion VI below.)
(3} A "mediztion document” is any vwiltten material prepared before or during the mediation
for purposes of the mediation, Such papers rray i nclude, but are not limiied to, memoranda, notes, flles
and records.

7 A "mediator” is a volunteer fralned by the Division (o sarve as a neutral {hird parly (o help
O
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saitle disputes broughiio the A =8 not have the authority to impose & reseclution

upon the partios.
{8} AVpartyisa wicﬂn?nmrze 'nd ent and may be an individual, corporation, association
or other legal entity.

) A "respondent” is the parly against wnm.ahe complaint is filed.

i, WHAT I8 MEDIATION?
| in madiation, through one or more & ):;.é'ionés, the mediator encourages the parties to explain their
positions about the dispute and helps them develep @ solution that is acceptable to ther. Thisis a
voluniary procedure that, when successful, quickly lwrns a dispute into a winning sifuation for both pariies;
as a result, long and costly litigation can bo avqid@*‘

The mediator may conduct loint and séparate mealings with the parties and may proposs oral and
wiithen suggestions for setflement. (Al the C"Escre?:ir:m of the mediater, the mediationt may be conducted by
telephone.) The medialor determinegs when aach pay w may spaek durlng a medigtion senference

3

mediator may also decide whether the pany's repressniative may speals during the confersnce. If

b

necassaly, tha madiator may obtain emert advics concerning technical aspects of the dispuile. When

e

ot

mppropriata, and when they agres, the parties will jointly pay for such advive. Arrangements Tor obtaining

that Ineut will be made by ths madisior or by agresimant of alf parties.

1 s nooitant to note that although mediation s non-binding, once a resoludion ik reached and

v X

graad upon by ffe parties, s binding on al! h‘i‘y’f)’“v’{“i‘{ a3 would any sgreed upon confract.

evaiuazies the postions of the

diraton the arbitralor issues

.%v'mz, hihefomofa non-reasoned award; thetis, ne n,lugp of Yact and
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ro opinlen or rationale e provided by the srbiirstor. Adcliionaly, arbiiration Is not 4s formal as a cout
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procesding. For example, evidence often unacceptable in a couit proceading may be admissible in an
arbitration. The pariiss are bound by and must follow the decision. This process is aigo faster and less
cestly than taking a case 1o court, and the arbifrator's award is viewed as an end {o the case. Arbitrgtion
‘awards cannct be challenged in court except under very limited circumstances. For example, in order o
‘overturn a decision, there must be a showing of favoritism, prejudics, fraud, misconduct, or blatant
disregard of the rules and procedures in relation to the process of the arbitration. Once & disputs has been

&

submitted for arbitration end an award is issued, nelther. pariy can iater choose i resclve ths dispule again

-

in sny other manner, inciuding use of the court sysiem. Please note that if any parly i the dispute falls

o comply with the arbifrator's dedision, the edfznded party may apply to a court of appropriate jurisdiction
to have the decision enforced pursuant fo NJLS.A. 2A23B-22,

. GENERAL GUIDELINES FOR DISPUTE RESOLUTION
Standard for Participation

The Director of the ADR Unit accepts re eferrals ';’mm State agencies for mediation or arbitration of
complaints that are appropriate for those typas of disputs resociution. Such complaints include, among
'B’z‘wer'@ reguests for restitution, remiacemmmwﬁfﬂ:\cnanqes of merchandise, warranty Pidum” and specific
mza formange under a contract.

The Director ofthe Unit may, in his discrelion, decline to accept matters for dispufe resolution if the
matter is not suitable for arbitration or madiation. Inmaking that deterringtion, the Director shall consider
the nature of the relief sought by the mmpﬁainani (mﬂney darnages or olher relief that can be awarded) and
whether the responding parly continues to exist or has the resouress o address the complaint (for

ayample, the company is banks'up‘t}. i m@ raferral 18 made pursuant to a Consent Crder from & Slate

Agency, any decision to decline fo atfernpt dispute resolution shall be promplly conveyed o that agency
gieng with the reasons for the dedision.
Int Reviow
The ADR Unit reviews the complaints §recelves ¢ ;c%, evriing their suitability for the Unit's dispue

psses. If the Unit finds that o complaint is appropriate for resolution, aither nrough

o

e

yredigtion or arbi tra’ﬂm, it will offer those services to the parties involved. 17 mue:s‘a me AR Unit andiorthe

or arbitretion will be used, generally, unlets othenvise reguired by cohoent
s will be medisted.
I ihe ADR Unk considers a complaint ingppropriate for its dispule resolution prosedures, it will

retnn the comeolaint o the agency that initially s‘éﬁ?@m‘ed fi to the Unlt

ey O T S . 3 » o [P | I LA
Onne 2 complaint has been acceptad by the ADR Unit, a letier is sent lo all paries. When



mediation is the proposed process, the lstter to the complainant says that the complaint has been received
and that the cther parly, the respondent, is beihg contacted. The letter 1o the respondent offers a brief
description of the complaint. The letters to both parties name the neutral third parly appointed and state
how to best contact that person ,
1 matters to be arbitrated, both parties wili be informed of tha date of the hesring through ADR Unit
‘staff. | i arbitration, ex parte communication, that is contact by one party without the presence of the cther,
is striclly prohibited. Once the parties agree o pariicipate in dispute resolution, the process is staried.
Sheuld an arbitrator or medigtor becoms unwilling or unable o serve, the ADR Unit will appoint an
alternats.
Rapresentation
Any party may be represented by an atiormey durm g dispute resolution proceedings. In mediation,
any individual designated by a party may accompany the party o and pariicipate in a m@d:atmﬂ.
Date, Time and Place of Mediation or Arbitration
The mediator chall cet the date and time of each conference. in the case of an arbitration, the ADR
Unit staff, will ix the date and time of the hearing. Uniess the parties are notified otherwiss, sesgions are
hs—}kd at the offices of the ADR Unit, located at 153 Halsey Sireetl, 7th floor, Mewark, New Jersey, In
mediation, the mediator and the parties mey de scide hat the sessione will be conducted overthe telephone.
:_iﬂ arbitrafion, telephone hearings will only be conducted under extenuating circumstances. The Unit
éﬁiemp‘&s to arrange convenient dates and times for all sessions. In the case of an arbiiration, if necessary,
the date znd time of the heating may be imposed by-the ADR Unit staff. Parties failing fo cocperate in
setiing a date and time or failing to appear when required, may forfsit the abiiity to present their case fo the
arbitrator and a decision may be rendered without their ability 0 offer taslimony or evidence beyond those
docuinents submitted o the Unit in advance of the arbitratic
identification of Matlers In Dispute
A} Mediation
During an intiial islephons conference, the mediator and the parties will discuss wha at information
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should be provided, including 2 brief description ofthe facts, lssuzsa “’mwl’ﬂo"w% disote and the parties’

-

tesired outcoms. That information and copies ol any sunzoriing documents must be produced at Eegstﬁwe

days before the first session.  Documenis ma oy b e changed betwaen the parties if everyons 3x;1ref‘k§
agrees jo hat precess, The medislor may ask hat aadiional Informstion e provided befors, during or

i~

sfer the sessions

4 Arbitration
The ADR Unit will assign an arbitrater ‘who will hear the matter. Once an arbitrator has beer
selonted tohear the case, the arbirators curricuium vitae will De sentio each paily o tha dispule. (Please



ses the Disclosure saction - D, below, for the process used to challenge the selection of that arbitrator.) )
An ADR staff member will theni contact the parties to establish a schedule. At ieast fen days before the
first session, each parly must provide the arbitrator, through the Unit staff, & brief written description of
the facts and issuss in dispute, all appropriaie documents and background information that are relevant
to the dispute and a statement of the relief sought through the arbiiration process. Arbitration, through the
ADR Unit will not award punitive or consequential damages. At any time during the process, the arbitrator
may compel fhe production of additional information through documents or witnesses by way of subpoena.
Parties will be given the opportunity to present their case in is entirety, including all necessary
‘documentation. However, unless otherwise expressly stated by the arbitrator, no evidencs or testimony
will e zccepied by the arbitrator once the hearing has been concluded |
) Written Requirements
Befors staning a face-to-face mediation or an arbitration, parlies musl agree to certain terms.
There arg agreement forms that must be read, understood and signed bafore znyone can participate.
Copizs of those forms are provided to the pariies prior io the initlal mediation or arbitration sessior but ars
signed only in the presence of the mediator or arbitvaior. (Generally parties who participate in tslephone
mediation are not required to sign the form. They will, however, be required to indicate acceptance of the
" ferms governing the mediation during the telephone conference.)
o) Disclosure
A person appointed as an arbiirator shall disclose o the ADR steff and (o the parties anv
"i cumstance likely 1o raise any question as fo the arbifrator's impariiality or indegendence, including any
Hiags or finencial Interest or past of present relationehip with parties or their reprasentatives. This shail
' feminin 2 condl muéng obligation of the arbitrator. Notice of any challenge to the impartiality or independence
of the arbifrator ehall be made within five (§) days of becoming aware of circums stances giving rise to the

chailenge. This notice shall be in wrlling to the ADR Unit and shaii set forth the facts and circumstances

Ali sessions are private and confidential. Only parles and their designated representatives may

and conferences andfor hearings. Gther persons may stiond only with the permission of the pariies and

<

with the consent of the mediator or arbitrator and ihe

Uit Director.

-.4,ﬂ

b CONFIDENTIALITY OF DISPUTE RESCLUTION SESSIONS

Al informaiion provided by pasfies during the mediaiion process iz confidential.  Sucosss of
deapencs inlargs part on 2 free exchange of information, so i s important that pariies fesl free

o apenly.  Indormation provided by one perly will nat be revaaied o the opposing party

15

stion of the ravealing side. Mediaiors cannot be forced o relesse any
7



informaticn or o testify about the mediation in a lawsuit or court proceeding.  All mediation documenis are
considerad cenfidentizl.  (For a full description of these rights and responsibiiities please see N.J.S.A.
2/:23C-4, 5 and 8.)

In arbitrations, information provided to the arbitrator must also be given 1o the opposing party.
Parties must maintain the confidentisdity of the arbitration and may not disclose information excent to the
staif of the ADR Unit. Confidentiality as discussed in this section, takes effect upon the parties’ agresment
to participate in the ADR process. Tha following documents related to the arbitrafion procesding are not
considered confidential and may be available upen reguest fo persens or entities:

zy The complaint, with all its aftachments, that initizted the arbitration;
b} The response to the initial complaint, with all its attachments,; and
¢y The arbitrator's award.
All other documents subrifted in the course of the arbitration are considered confidantial and not available
o any person of entily except the partiss involved, the steff of the ADR Unit and is counssl.
‘No taped or stenographic record may be made of any dispute resolution process.

Y TERMINATION _
A mediation will be concluded in one of the Tollowing ways:
1) the signing of a written setfement agreemeant by the parties;
2} an oral agiesment belween the parties;
3} a written or oral staternent of the mediator saying that further eforis at
mediation will not be productive; or
4} a statement by & party o parties wi :mmawmm from the mediation procesdings.
An arkitration will be concluded In one of the Tollowing ways:
1) upon the issuance of a decision by the arbitrator;
,2) written agreemant between the parties resolving the disgausis; or
Y & writien statement by all pariies that they no longer wish to continus ihe arbiirston,

5 78 36
ERH ERG

N OF LIABHITY
Neither the stafl of the ADR Unit nor any mediaior or arbilrator is &

nrocseding relaled (o the dispite that is being resolved.

hound by the mmun zty p!ovmarmf the New Jersey Adbiirald

iﬁ have consented that nelther the staff of the ADR Unit nor any

W in sy way Tor dameages or for iinjune wc '@!ée‘? for any ao

n oF arbilration conducted under th c‘s‘gihaﬁﬁn
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X INTERPRETATION AND APPLICATION OF RULES

Mediators and arbitrators shall interpret and éppiy these rules as they relate (o their duties and
responsibiliiss.  All other rules shall be interpreted and applied by the Director of the ADR Unit.

Revised June 2008





