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This matter was opened to the New Jersey State Board of
Pharmacy (Board) upon receipt of information which the Board has
reviewed and on which the following preliminary findings of fact and

conclusions of law are made:

FINDINGS OF FACT
1. Kevin R. Tuso, R.Ph. (Respondent) is a pharmacist in the
State of New Jersey and has been a licensee at all times relevant
hereto. (See License 2000 printout, attached and made a part hereto

as Exhibit A)



2. On June 29, 2012, Respondent was arrested by Hamilton
Township Police Department and charged with Possession of a
Prescription Legend Drug in violation of N.J.S.A. 2C:35-10.5e(2) and
Theft of Movable Property in violation of N.J.S.A. 2C:20-3a.
Respondent was charged with stealing Alprazolam, Hydrocodone, and
Diazepam from his employer, CVS Pharmacy. (See Complaint - Summons
printout, attached and made a part hereto as Exhibit B)

3. On October 1, 2012, in Atlantic County Superior Court,
Respondent was found guilty of one count of Possession of Controlled
Substance or Analog in violation of N.J.S.A. 2C:35-10a(l). On
December 7, 2012 Respondent was sentenced to 3 years of probation
and was required to reimburse CVS Pharmacy $1,699.13. (See Judgment
of Conviction printout attached and made a part hereto as Exhibit C)

CONCLUSIONS OF LAW

The above conduct provides grounds for discipline,
including the revocation or suspension of respondent’'s license to
practice pharmacy in the State of New Jersey, pursuant to N.J.S.A.
45:1-21(b), (e) and (f) in that the Respondent has engaged in the
use or employment of dishonesty, fraud, deception, and
misrepresentation, has engaged in multiple acts of professional
misconduct, and has engaged in acts constituting a crime or offense
relating adversely to the practice of pharmacy, the activity

regulated by the Board.



. 7[
Y, ) 4 7 ( -
ACCORDINGLY, IT IS on this 92’/ day of /ﬁfé/ }64> : 2014,

ORDERED that:

Upon the filing of a Final Order of Discipline in this matter:

L Respondent’s license to practice pharmacy in the State of
New Jersey be and hereby is suspended for a minimum of two (2)
years.

2 Respondent shall cease and desist from engaging in the
practice of pharmacy in the State of New Jersey, including the
following: respondent shall not handle, order, inventory, compound,
count, f£ill, refill or dispense any drug; shall not handle anything
requiring a prescription including devices and medications; shall
not handle prescriptions; shall not advise or consult with any
patient, and is prohibited from being present within the
prescription filling area of any pharmacy.

8. Respondent shall enroll in and comply fully with the
monitoring program established for him by the PAP. Such monitoring
program shall include but not be limited to:

a. Absolute abstinence from all psychoactive substances
including alcohol unless prescribed by a treating health
care professional for a documented medical condition and
with notification from the treating health care

professional to the executive medical director of the PAP
of the diagnosis and treatment regime within five days of

issuing the prescription. Respondent shall advise all of
his treating health care practitioners, who prescribe
medications, of his addiction history and shall be

responsible to ensure that the treating health care
professional notifies the PAP of any prescription for a



psychoactive substance within five days of issuance of the
prescription. Respondent shall also personally notify the
PAP of any prescription for a psychoactive substance
within five days of issuance of the prescription.

Successful completion of an approved treatment program
under the supervision of the PAP, including but not
limited to enrollment in an inpatient treatment facility
if deemed necessary by the PAP.

Respondent shall attend support group meetings of
Alcoholics Anonymous at a frequency to be determined by
the Executive Director of the PAP. Respondent shall
provide evidence of attendance at such groups directly to
the PAP on a form or in a manner as required by the PAP.

Respondent shall undergo random urine monitoring under the
supervision of the PAP on an unannounced basis, at a
frequency to be determined by the PAP. All test results
shall be provided in the first instance directly to the
PAP and any positive result shall be reported immediately
by the PAP to the Executive Director of the Board. Any
failure by Respondent to submit or provide a urine sample
within twenty-four (24) hours of a request will be deemed
to be an act of non-compliance with the terms of this
Order absent an excuse satisfactory to the PAP.

The Board reserves the right to require a modification of
the manner of the random witnessed urine testing by the
PAP in the event technical developments or individual
requirements indicate that a different methodology or
approach 1is required to guarantee the accuracy and
reliability of the testing.

Respondent’s failure to submit to or provide a urine
sample within twenty-four hours of a request shall be
deemed to be the equivalent of a confirmed positive urine
test and shall be deemed a violation of this Order unless
Respondent is unable to appear for a scheduled urine test
due to illness or other impossibility. Respondent must
advise the Board in writing within two (2) days, and cause
the PAP to so advise the Board in writing within (2) days,

of a claimed illness or impossibility. If Respondent
fails to appear for a scheduled urine test due to illness,
Respondent shall provide to the Board written

substantiation of the illness in the form of a physician’s
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report, within two (2) days. “Impossibility” means an
obstacle beyond the control of Respondent that is
insurmountable or that makes his appearance for the urine
test so infeasible that a reasonable person would waive
Respondent’s requirement to give the urine sample that
day.

All random witnessed alcohol and drug screens shall be
negative for the presence of alcohol or drugs, unless the
drugs detected by screening were taken for a documented
illness or medical condition pursuant to a valid
prescription from a health care practitioner aware of
Respondent’s substance abuse history. All positive
results shall be confirmed by the Gas Chromatography Mass
Spectrometry (GC/MS) testing method. Chain of custody
documentation must accompany all laboratory reports and/or
the laboratory reports must indicate that chain of custody
procedures have been followed.

Any urine test result showing creatinine levels below 20
mg/dl and a specific gravity below 1.003 shall create a
rebuttable presumption of a confirmed positive urine test,
and shall be followed by a confirming test. The method of
the confirming test shall be determined by the PAP.

Respondent shall become familiar with all foods, £food
additives or other products (such as poppy seeds) which
may affect the validity of urine screens, be presumed to
possess that knowledge, and shall refrain from the use of
such substances. Respondent specifically agrees that
ingestion of such substances shall not be an acceptable
reason for a positive urine screen and/or failure to
comply with the urine monitoring program.

Respondent shall submit to continued monitoring by the PAP
and shall meet with the PAP on a face-to-face basis at
least once a month. Respondent agrees that the PAP shall
advise the Board immediately in the event 1t receives
information or evidence of noncompliant behavior and/or
further relapse.

Respondent shall be responsible to ensure that the PAP
shall supply reports every ninety (90) days beginning on
the “filed” date of this Order to the Board regarding his
progress with the monitoring program.
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Respondent shall obtain the agreement of the PAP via a
signature of its representative on this Order to notify
the Board within 24 hours of its receipt of information of
any noncompliant behavior, slip or relapse of impairment,
including but not limited to any positive urine screen or
failure to appear for urine monitoring or any scheduled
appointment or any discontinuance of the PAP
rehabilitation program whether initiated by Respondent or
by the PAP.

Respondent expressly waives any claim to privilege or
confidentiality that he may have concerning reports and
disclosures to the Board, and use by the Board of that
information in any license proceedings, including reports
and disclosures by the urine monitoring program, or the
PAP, or any other person or entity involved in his
rehabilitation program.

All costs associated with the monitoring outlined above
shall be the responsibility of, and paid directly by,

Respondent.

Prior to Board consideration of any @petition for

reinstatement of his New Jersey license, Respondent shall:

a.

Appear before the Board or a committee thereof to
demonstrate his competency to reenter the practice of
pharmacy.

Provide the Board with evidence that he 1is capable of
discharging the functions of a 1licensee 1in a manner
consistent with the public’s health, safety and welfare
and that he is not then suffering from any impairment or
limitation resulting from the wuse of any addictive
substance which could affect his practice.

Provide the Board with documentation of no less than nine
months of sobriety to include but not be limited to
complete treatment records of all diagnostic and
rehabilitative therapy and an in-depth, current evaluation
from a psychiatrist or psychologist knowledgeable in
addiction therapy. In addition, Respondent shall provide
reports from each and every mental health professional
(including, but not limited to: psychologists,
psychiatrists, counselors, and therapists) who  have
participated in respondent’s care and/or treatment during
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the period of time from the date the within Order is filed
to his appearance before the Board or a committee thereof
to discuss his readiness to reenter practice as a
pharmacist.

d. Provide the Board with a report from the PAP detailing the
nature and extent of his involvement with that entity.

e. Affirmatively establish his fitness, competence and
capacity to re-enter the active practice of pharmacy
within New Jersey.

£. Provide the Board with a full account of his conduct
during the intervening period of time from the entry of
this Order to his appearance pursuant to this Order.

o Provide documentation of successful completion of all
continuing education credits required by N.J.A.C. 13:39-
3A.1- 13:39-3A.7.

h, Provide documentation of successful completion of all
application requirements including a Criminal History
Background Check and payment of all reinstatement fees.

< P Provide documentation of the disposition of any criminal
matter arising from the above mentioned actions,
including, but not limited to successful completion of any
and all criminal sentencing and probation terms including
but not limited to payment of criminal fines.

6. This Order shall be subject to finalization by the
Board at 5:00 p.m. on the thirtieth (30°") day following entry hereof
unless respondent requests a modification or dismissal of the above
stated Findings of Fact or Conclusions of Law by:
a. Submitting a written request for modification or
dismissal to Anthony Rubinaccio, Executive Director,

State Board of Pharmacy, P.O. Box 45013, Newark, New
Jersey 07101.

b. Setting forth in writing any and all reasons why said
findings and conclusions of law should be modified or
dismissed.



c. Submitting any and all documents or other written
evidence supporting respondent’s request for
consideration and reasons therefore or offered in
mitigation of penalty.

Tz Any submissions will be reviewed by the Board and the
Board will thereafter determine whether further proceedings are
necessary. If no material discrepancies are raised through a
supplemental submission during the thirty day period, or if the
Board is not persuaded that the submitted materials merit further
consideration, a Final Order of Discipline will be entered.

8 In the event that respondent’s submissions establish a need
for further proceedings, including by not limited to, an evidentiary
hearing, respondent shall be notified with regard thereto. In the
event that an evidentiary hearing is ordered, the preliminary
findings of fact and conclusions of law contained herein may sexrve
as notice of the factual and legal allegations in such proceedings.
Further, in the event a hearing is held and upon review of the

record, the Board shall not be limited to the findings, conclusions,

and sanctions stated herein.

NEW JERSEY STATE BOARD OF PHARMACY

Thomas F.X. BenderyZ JrY., R.P.
President

By:




