
Cnrus Cnnrsrm
Gouernor

Kn¡ Gu¡¡acruo
Lt. Gouernor

State of Neus Jersey
Op¡'tce or run AlronN¡y Gpvpner,

DppanrunNr op Law eNo Pusllc Se¡gn
Drwslot¡o¡'Law

PO Box 45029
Newark, NJ 07101

JBr'¡'RBy S. Crupsa
Attorney General

CnnrsropnpnS. PonnNo
Dírector

July 24,2012

BY OVERNIGHT MAIL

Honorable Mumtaz Bari-Brown, ALJ
Office of Administrative Law
33 V/ashington Street
Newark, NJ 07102

Re: I/M/O Byerly Investment Management" Inc. et al.
OAL Docket No. BOS 00783-2012 N

Dear Judge Bari-Brown:

Enclosed please find pursuant to Rule I : 1 - I 9. 1 (c) of the Uniform Administrative
Procedure Rules one original and two copies of a fully executed consent order in the above
referenced matter. A self-addressed stamped envelope is enclosed for the Court's convenience in
refurning a copy of a filed consent order.

Thank you for Your Honor's attention to this matter.

Respectfully submitted,

JEFFREY S. CHIESA
ATTORNEY GENERAL OF NEW JERSEY

Encls.
Cc: Clerk of Court (by overnight mail)(w/ encls.)

Francis J. Skinner, Esq. (by e-mail)(w/encl.)

124 Halsey Street. Tr¿npuor.ro: (9?g) 643-2500. Fax: (973) 648-8956
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JEFFREY S. CHTESA
ATTORNEY GENERAL OF NEW JERSEY
Division of Law
1,24 HaIsey Street, 5th Floor
P.O. Box 45029
Newark, New Jersey 07101
Counse.l- for the
New Jersey Bureau of Securities

By: rsabefl-a T. stempler oFFrcE oF THE ATTORNEY GENERAL
Deputy Attorney General- BUREAU OF SECURITIES
(973) 648_2893 STATE OF NEW JERSEY

153 HALSEY STREET
P.O. BOX 47029
NEWARK, NEW JERSEY 07101

IN THE MATTER OF:

BYERLY ]NVESTMENT
MANAGEMENT INC.,

CRD# T55542
AND

RICHARD H. BYERLY
CRD# B4BO7O

NEi/ü JERSEY OFF]CE OF
ADMINSTRATIVE LAVü

OAL DOCKET NO.: BOS 00783-201,2 N

ADMINTSTRA,EI\/E CONSENT ORDER

RESPONDENTS.

This matter was commenced on November 23, 2077 through the

issuance of a summary order ("summary order',) by the chief of the

New Jersey Bureau of securities, Abbe R. Tiger (the ..Bureau', or

"Bureau chief"), against Byerly rnvestment Management rnc. (cRD #

L55542) ("Byer1y rnc. ") and Richard H. Byerly (cRD # B4BO7o)

("ByerIy"), which denied the investor adviser registration of Byerly

rnc. and revoked the agent registration of Byerly. Byerly and Byerly

Inc., through counsel-, answered the Summary Order and requested a

hearing and, as such, the matter r^/as transmitted by the Bureau to



the office of Administratj-ve Law (*oAL-) The Bureau, Byerry and

Byerly Inc. now desire to settle this matter under the ful-t terms of

the settlement in this Administrative Consent Order pursuant to

N.J.A.C. 1:1-19.I.

Findings of Facts and Conclusions of Law

The Bureau Chief makes the foJ-lowing findings of facts and

conc-l-usions of raw, which Byerry neither admits nor denies:

1. Byerly rnc. has a main address in Avaron, New Jersey. rts

investment adviser registration status with the Bureau r^ias denied.

2. Byerly, residing in Chester Springs, pennsylvania, had

been registered with the Bureau from August 1983 to October 20L0 as

an agent of several broker-deal-ers. His most recent registration

with the Bureau was as an agent of Boenning & scattergood., rnc. (cRD

# 100) from November 2009 to october 2ol-0. previously, Byerly was

registered as an agent of RBC capital Markets corporation (cRD

#31194) from September 2003 to November 2009. Byerly is the

President and CEO of Byerly Inc.

3. rn a complaint dated october 26, 2oro, F]NRA charged

Byerry with viorations of NASD conduct Rules 2310, 2s1_o and 2110,

rM-2310-2 and F]NRA Rures 821,0 and 2010 (*FTNRA complaint,,). Byerly

submitted an Offer of SettÌement ("Offer") to FINRA dated June 2f,

207r, in which Byerly consented to findings without admitting or

denying the allegations set forth in the FINRA Complaint. FINRA and

its National Adjudicatory council (*NAC,,), a Review Subcommittee of



the NAC, or the office of Disciprinary Affairs, accepted the

uncontested Offer and an Order Accepting Offer of Settlement was

issued on July 21, 20II ("Order,,)

4. The findings in the order state that Byerly, from in or

about February 2006 through in or about November 2oOB, engaged in

unsuitable, excessive trading in the accounts of two elderly

customers. Both were retlrees with conservative investment

objectives living on fixed income who suffered coll-ective losses of
approxímately $390,000 during the períod of Byerly's excessive

trading activity while Byerly received tens of thousand.s of dollars
in commissions. Byerly exercised discretion in these accounts as

well as in the accounts of 12 other customers without written

authorization from the customers or written acceptance of the

accounts as discretionary from his member firm.

5. Notwithstanding the use of discretion in customer

accounts, Byerly continuousJ-y misrepresented to his member firm in
an annual compliance questionnaire over a three-year period that he

did not maintain any accounts in which he had discretion.

6 - Byer]y, in response to a written request from FINRA staff
seeking information from him regarding a customer complaint,

submitted a l-etter to FINRA in which he misrepresented that he had

recei-ved the customer's prior approval for all trades in the

customert s account.



1 . This conduct viol-ated NASD Conduct Rul-es 2370, 2510 and

2II0, INI-2370-2 and FINRA Rul-es B2I0 and 2010.

B. Byerly consenLed to imposition of sanctj-ons suspending him

for two years from association with any FrNRA member in any

capacity, and ordering disgorgement of a portion of his iJ_J_-gotten

gains and payment of partial restitution to the two eJ-derly

customers in the amount of $30,000.

9. The Bureau's own investigation revealed that Byerly

engaged in dishonest or unethical conduct with regard to the

accounts of his clients.

10. Byerly engaged in discretionary trading in the accounts of

cfients without first obtaining written authorization from the

clients.

11. vühile registered as an agent of RBC capital Markets

corporation (cRD #3rr94) (*RBC"), Byerly exercised discretion

without prior written authorization in the accounts of at least

fourteen cl-ients. Further, Byerly exercised discretion for the

majority of the transactions in the accounts of eight of the

fourteen cfients.

12. whife registered as an agent of Boenning & scattergood,

rnc., Byerry exercised discretion without prior written

authorization in the accounts of at least three cl_ients.

13. The investigation further reveal-ed that Byerly engaged in
active trading in the accounts of at l-east one elderly client for



whom active trading did not fit their investment goal-s and

obj ectives .

74. Cl-ient A was seventy-one (1L) years ol_d when he

transferred an individual- account and an rRA account to RBC in

september 2003 with Byerly as the agent of record. Each of these

accounts fisted his investment objective as focusing on generating

long-term capital growth. The total value of these accounts upon

opening wíth RBC was approximately $613,000.

15. Byerry knew that client A \n/as retired and dependent on

social security and a monthly $3,000.00 withdrawal from these

investment accounts to l_ive on.

76. Although f i-sted as the agent of record on cl_ient A, s

individual and rRA accounts at RBC since inception, Byerly allowed

another RBC agent to make reconmendations and execute discretionary

authority in the accounts for the period in or around Septembe r 2OO3

through in or around June 200j.

r1. From in or about JuJ-y 2ooi through in or about october

2008, Byerly engaged in approximately 119 transactions in Client A's

accounts. Further, Byerly exercised discretion in these accounts

without prior written authorization.

18. Among these transactj-ons, Byerly recommended and effected
purchases and safes of crosed-end mutual_ funds in client A's

accounts resulting in short-term hoÌding periods and commissions.

Cl-osed-end mutual funds generally are not intended for short-term



investing. This activity was inconsistent with Cfient A's investment

obj ectives.

19. For example, in cl-ient A's individual- account, Byerly

recommended and effected a 1r 000 share purchase of a Nicholas

Appregate cl-osed-end fund on April rB, 2oo7. on JuJ-y 14, 2008, less

than three months after the purchase, Byerly reconmended and

effected the sal-e of the Nicholas Appregate shares. This

transaction was not suitabl-e and resulted in a ç3,j23.14 ross for

CIient A's individual account.

RICHARD H. BYERLY IS THE SUBJECT OF AN ORDER BY A SELF-
REGULATORY OR

SECUR]TIES A
N. J. S. A. 4 9: 3-58 (aX Ð

N.J.S.A. 49:3-58 (a) (2) (vi)

20 - The preceding paragraphs are lncorporated by reference as

though set forth verbatim herein.

2I. Pursuant to N. J. S.A. 49:3-58 (a) :

The bureau chief may by ord.er deny, suspend, or revoke any

registration if he finds: (1) that the order is in the

public interest; and (2) that the applicant or registrant

. (vi) is the subject of an order of a

self-regulatory organization suspending or expelling

him from a nationar- securities or conmodities

associati_on.

22. Having consented to a suspension from association with any



FINRA member, Byerly has been suspended from a national- securities

association. Accordingly, the Bureau has proper grounds to suspend

Byerly's registration as an agent pursuant to N.J.s.A. 49:3-58

(a) (2) (vi) .

23- Based upon the foregoing and pursuant to N.J.s.A. 4923-

58(a) (1), the suspension of ByerJ-y's agent registration is in the

public interest.

BYERLY ]NVESTMENT MANAGEMENT INC.'S OFFICER, D]RECTOR OR
PERSON CONTROL

THE SUBJECT OF AN ORDER BY A
once TIES

N.J.S.A. 49:3-58(a) (1)
N.J.S.A. 49:3-58(a) (2) (vi)

24. The preceding paragraphs are j-ncorporated by reference as

though set forth verbatim herein.

25. Pursuant to N.J.S.A. 49:3-58 (a) :

The bureau chi-ef may by order deny, suspend, or revoke any

regi-strat.ion if he finds: (1) that the order is in the

public j-nterest; and (2) that the applicant. or registrant

or, in the case of a broker-dealer or investment adviser

any partner, officer, or director, .any person occupying a

simifar status or performing similar functions, or any

person controlling the broker-deal-er or investment

adviser: (vi) is the subject of an order of a

. sel_f-regulatory organization suspending or



expell_ing him from a national_ securities or

commodities associati_on.

26. Having consented to a suspension from assocj-ation with any

FINRA member, Byerly, as president and cEo of Byerly rnc., has been

suspended from a natj-onal securities association. AccordingJ_y, the

Bureau has proper grounds to deny Byerty fnc.rs registration as an

investment adviser pursuant to N.J.s.A. 49:3-58 (a) (2) (vi).

21. Based upon the foregoing and pursuant to N.J.s.A. 49:3-58

(a) (1), the denial- of ByerJ-y rnc.'s regj_stration is in the public

interest.

RICHARD H. BYERLY HAS ENGAGED ]N D]SHONEST OR UNETHICAL
PRA

N.J.s.A.4ew
N.J.S.A. 49:3-58 (a) (Z) (vii)

28 - The preceding paragraphs are j-ncorporated by reference as

though set forth verbatim herein.

29 . Pursuant to N. J. S.A. 49:3-58 (a) (2) (vii) :

The bureau chief may by order deny, suspend, or revoke any

registration if he finds: (1) that the order is in the

public interest; and (2) that the applicant or registrant

. (vii) has engaged in dishonest or unethical_

practices in the securities business

30. As di-scussed in detair above, Byerry has engaged in



dishonest or unethical practices in the securities business and the

Bureau has grounds to suspend Byerly, s agent registration pursuant

to N.J.S.A. 49:3-58 (a) (2) (vii).

31. Based upon the foregoing

58 (a) (1), the suspension of Byerly,

public interest.

and pursuant to N.J.S.A.

s agent registration is

49:3-

in the

BYERLY ]NVESTMENT MANAGEMENT INC.'S OFFICER

PRACT]CES IN THE SECUR]TIES BUSINESS
N.J.S.A. 49:3-58(a) (1)

N.J.S.A. 49:3-58 (a) (2) (vii)

32. The preceding paragraphs are J-ncorporated by reference as

though set forth verbatim herein.

33 Pursuant to N. J. S.A. 49:3-58 (a) (2) (vii) :

The bureau chief may by order deny, suspend,

registration if he finds: (1) that the order

public i-nterest; and (2) that the appJ_icant or registrant

or, in the case of a broker-deal-er or investment ad.viser,

any partner, officer, or director, any person occupying a

similar status or performing simirar functions, or any

person control-ling the broker-deal_er or investment

adviser: (vii) has engaged in dishonest or unethical_

practi-ces 1n the securities . business

As discussed in detail- above, Byerly engaged in dishonest

or

is

revoke any

in the

D]RECTOR, OR PERSON COLìTROLLING BYERLY INVESTMENT
MANAGEMENT INC. HAS ENGAGED IN D]SHONEST OR UNETH]CAL

34



or unethical practices j-n the securities business and the Bureau has

grounds to deny Byerly fnc.'s investment adviser registration

pursuant to N.J.S.A. 49:3-58 (a) (2) (vii) .

35. Based upon the foregoing and pursuant to N.J.s.A. 4923-

58(a) (1), the denial of Byerly rnc.'s investment adviser

registration is in the pubJ-ic interest.

BYERLY INVESTMENT MANAGEMENT INC.,S OFFICER, DIRECTOR OR
PERSON CONTROLLTNG BYERLY ]NVESTMENT MANAGEMENT INC. ]S THE

SUBJECT OF AN EFFECTIVE SUSPENS]ON ORDER OF THE BUREAU CHIEF
N.J.S.A. 49:3-58 (a) (1)

N.J.S.A. 49:3-58 (a) (2) (v)

36. The preceding paragraphs are incorporated by reference as

though set forth verbatim herein.

31 . PursuanL to N. J. S.A. 49:3-58 (a) ( 2) (v) :

The bureau chief may by ord.er deny, suspend, or revoke any

regj_stration if he finds | (2) that the applicant or

registrant or, in the case of a broker-deal-er or

investment adviser, any parlner, officer t or director, âhy

person occupyj-ng a similar status or performing similar

functions, or any person control-ling the broker-dealer or

investment adviser: (v) is the subject of an

effective order of the bureau chief denying, suspendi_ng,

or revoking registration as an agent

38. As Byerly is the subject of this Administrative Consent

order, the Bureau chief may deny Byerly fnc.rs registration as an

investment adviser pursuant to N. J. s.A. 49:3-58 (a) (2) (v) .

10



39. Based upon the foregoing and

58 (a) (1), the denial of Byerly fnc.,s

public interest.

THEREFORE, based

concl-usions of law,

pursuant to N.J.S.A.

regist.ration is in t

the foregoing findings of facts and

49

he

rr rs on rhis Wl'f* "r JT¿L- / - 
2012, 

'RDERED 
Àr{D

AGREED THAT:

40. Byerly's agent registration with the Bureau is suspended

for two (2) years to run concurrent with the FINRA suspension, which

was effective August I, 2011,;

4I. Byerly may reapply to the Bureau for

when the FINRA suspension period is termj_nated,

FINRA-ordered restitution is paid in ful];

42- Byerl-yts registration with the Bureau at that time is not
guaranteed but, if he j-s registered as an agent, such registration
may be subject to, and conditioned upon, a heightened supervisory

agreement, the terms of which witf be determined at that time by the

Bureaur'

43. Byerly is assessed a civil monetary penalty of $5,000

under N.J.s.A. 49:3-lo.L, to be paid at the time Byerly reappries

for agent registration in New Jersey with the Bureau, but $3,500 of
the $5,000 civil- monetary penalty will- be suspended provided Byerly
has fully complied with the FINRA order and has provided the Bureau

with written proof of such compliance.

agent registration

provided that the

11



44. Payment shal-l be made by certified funds or attorney trust

account check, payable to the "state of New Jersey, Bureau of

Securíti"^s," P.O. Box 4'7029, Newark, New Jersey 07101;

45. The investment advlser registration of Byerly fnvestment

Management fnc. shatl remain denied,.

46. counsel- for Byerry and Byerly rnc. represent that he is
authorized by ByerJ-y and Byerty rnc. to sign this Administrative

Consent Order,.

41. This consent order sha]r not bind any person not a party

thereto,'

48- No empl0yee or official of, or person representing the

Bureau has made any additional- promise or representation to Byerly
or Byerly Inc. regarding this Consent Order; and

49. Pursuant to N.J.A.C. 1:1-19.1 (d) , this Administrative

Consent order shall be deemed the final decision as to Byerly and

Byerly Inc.

JEFFREY S. CH]ESA
ATTORNEY GENERAL OF NEW JERSEY

DATE:

L2

R. TIGER, CH F
JERSEY BUREA OF SECURTTIES

Isabef l-a
Deputy At

. ,Stemplér
orney General_



] HEREBY CONSENT
AND ENTRY OF THIS
CONSENT ORDER:

TO THE FORM
ADM]NISTRATIVE

Francis J. Skinner, Esq.
Skinner & Reil-ing, PC
52 Newton Avenue
Woodbury, New Jersey 08096
Counsel- for Byerly Management, Inc.
and Richard H. ByerJ-y

DATE:
rancrs
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