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Summary of Public Comments and Agency Responses:
The Board received comments on the notice of proposal from the following:
1. Joseph Appel, Chairman, Mens Chevra Kadisha, Congregation B'nai Yeshurun;
2. Enrico T. Caruso, Jr.;
3. Ervin Klein;
4. Wilson H. Beebe, Jr., Executive Director, New Jersey State Funeral Directors Association, Inc.;
5. Mark Samuel Ross, Esq.;
6. Rabbi Benjamin Yudin and Leo Brandstatter, President, Chevra Kadisha of Fair Lawn;
7. Rabbi Elchonon Zohn, President and Founder, National Association of Chevra Kadisha;
8. Adam Goldberg, Vice President of Operations, The Chevra Kadisha of Passaic-Clifton;
9. Aron Kaplinsky, Vice President, Lakewood Chevra Kadisha;
10. Naftali Ratzersdorfer;
11. Joseph Twersky, Chairman, The Chevra Kadisha of Passaic-Clifton; and
12. Eli Davidovics, Director, Chevra Kadisha Taharath Jacob Isaac.
1. COMMENT: Many of the commenters believe that the proposed amendments will result in delays in removing
human remains and preparing them for burial, which would not be acceptable under Jewish law requiring interment to
occur as soon as possible after death. Any delays in the removal of remains from a hospital, nursing home or a private
residence, or any delay in interment caused by the proposed amendments will cause undue hardship for grieving
families. Some commenters noted that because Jewish law forbids burial on the Sabbath and Jewish holidays, burials
for deaths that occur on Thursday or Friday (or before holidays) will inevitably be delayed by two or three days.
RESPONSE: The Board does not believe that the proposed amendments to N.J.A.C. 13:36-4.9, 5.17 and 5.18 will
result in any delays in removing remains and/or in preparing remains for burial. The proposed amendments to N.J.A.C.
13:36-5.17 do not require removals to be made by the registered mortuary, a practice, which the Board acknowledges,
could engender some delay. The amendments require only that removals be made pursuant to the direction of the
registered mortuary. The proposed amendments, therefore, require nothing more than a phone call to be placed to a
registered mortuary advising that a death has occurred and that the removal will be made. The registered mortuary can
authorize the removal over the phone. Following the removal, the preparation process can begin without delay.
2. COMMENT: Many of the commenters expressed concern that the proposed amendments could be interpreted to



require a licensed funeral director to be present during the Tahara process, or could be used by a funeral director to
insist that certain procedures be followed, resulting in tension between funeral directors and religious groups
throughout the State. Several commenters believe that the new requirements may fray the cooperative relationship that
currently exists between burial societies and funeral directors, and could possibly lead the Orthodox Jewish community
to pursue the opening of strictly traditional Jewish funeral homes or community chapels.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-4.9 do not alter the existing requirements in the rule that
permit unlicensed persons to engage in religious or ritual preparation of a body for burial. The proposed amendments
do not require a licensed funeral director to participate in the religious or ritual preparation. Rather, the proposed
amendments impose an affirmative obligation on the registered mortuary to ensure that all unlicensed persons who
perform the religious or ritual preparation services do so consistent with universal precautions. The use of universal
precautions by all persons who handle human remains is necessary to prevent the spread of infection during the
transportation or preparation of a human body for final disposition. The Board believes that the use of universal
precautions will help to ensure the health, safety and welfare of those persons who handle human remains, as well as
members of the general public.
3. COMMENT: Many commenters believe that additional costs associated with the new paperwork requirements will
be passed onto the volunteer burial societies throughout the State. Many commenters also believe that the added costs
and inconvenience to funeral directors associated with the proposed amendments could lead them to discourage
traditional Jewish burial practices.
RESPONSE: Although registered mortuaries may incur administrative costs to comply with the additional
recordkeeping requirements under N.J.A.C. 13:36-1.8(c), the Board believes that such costs will be minimal, in light
of the fact that registered mortuaries are already required to keep detailed funeral records. Whether a registered
mortuary chooses to recoup such costs by passing them onto the burial society or to family of a decedent, however, is
outside of the Board's authority to regulate. The Board believes that any costs that may be incurred by a funeral home
in connection with the proposed amendments will be minimal and will be outweighed by the benefit to consumers in
ensuring that funeral records are as detailed as possible and accurately reflect the provision of removal and/or religious
or ritual preparation services by unlicensed individuals or organizations.
4. COMMENT: Many commenters objected to the requirement that the names of unlicensed persons providing
religious preparations be recorded in the funeral record, noting that members of Jewish burial societies, known as the
Chevra Kadisha, insist on doing this work anonymously. Anonymity in this practice has significance in the Orthodox
Jewish faith and many may consider such recordkeeping an intrusion upon sacred work. Some commenters believe that
this recordkeeping requirement may discourage membership in religious burial societies. The New Jersey State Funeral
Directors Association (NJSFDA) also noted that the proposed amendments to N.J.A.C. 13:36-1.8(c)5 and 6 may be
overly burdensome for registered mortuaries. The commenter noted that when individuals participating in religious
and/or ritual preparation and removal services wish to remain anonymous, it may be difficult for funeral directors to
obtain their names and addresses. The commenter, therefore, recommended that N.J.A.C. 13:36-1.8(c)5 and 6 be
amended to require the funeral record to include either the name and address of the unlicensed participant or, in cases
where the individual is performing such services for a religious or commercial entity, the name and address of the
entity.
RESPONSE: The Board appreciates the commenters' concerns that the proposed amendments to N.J.A.C. 13:36-1.8(c),
which require registered mortuaries to record in the funeral record the names of persons who participate in religious
preparation or removal services, may give rise to an unintended conflict with certain religious practices or teachings.
The Board's intent in proposing the amendments to N.J.A.C. 13:36-1.8(c)5 and 6 is to ensure that a registered
mortuary's records are as accurate and as detailed as possible. The Board, however, believes that [page=2361] this
intent may be realized by changing the rule as suggested by the NJSFDA, thereby obviating the need to record the
name and address of an unlicensed individual when he or she is providing services in connection with, or on behalf of,
an organization or entity. The Board, therefore, has changed N.J.A.C. 13:36-1.8(c)5 and 6 on adoption to eliminate the
requirement that the name and address of the unlicensed person providing religious and/or ritual preparation or removal
services be recorded in the registered mortuary's funeral records when such services are provided in connection with a
religious or commercial entity. The name and address of such entity must continue to be recorded in the funeral record.
5. COMMENT: Many commenters noted that members of the Chevra Kadisha are well-versed in applicable laws and
requirements for universal precautions, making the proposed amendments unnecessary.
RESPONSE: The Board does not disagree that many unlicensed individuals that currently participate in the religious
and/or ritual preparation of human remains are familiar with, and effectively utilize, universal precautions. The Board,
however, believes that in order to promote public safety, it is reasonable and necessary to impose an obligation on all



registered mortuaries to ensure that when unlicensed persons participate in the removal and/or the religious or ritual
preparation of a body for burial, such persons observe universal precautions.
6. COMMENT: One commenter believes that the proposed amendments to N.J.A.C. 13:36-5.17(b) should refer to the
registered manager, in addition to the registered mortuary, given the fact that existing rule N.J.A.C. 13:36-4.8 provides
that every funeral establishment shall be under the direction of a full-time licensed manager and that the manager shall
be responsible for the direction, management and control of all work emanating from the establishment.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-5.17(b) clarify that all removals must be made pursuant to
the direction of a registered mortuary. Although the commenter correctly notes that, pursuant to N.J.A.C. 13:36-4.8, a
licensed manager is responsible for the direction, management and control of all work emanating from a registered
mortuary, the obligation to ensure the removal, preparation and final disposition rests with the registered mortuary that
is retained to oversee the handling of the remains. Therefore, the Board declines to change N.J.A.C. 13:36-5.17(b) as
the commenter suggests.
7. COMMENT: One commenter questioned whether the proposed amendments to N.J.A.C. 13:36-5.17(c) are
necessary, given the fact that N.J.A.C. 13:36-7.1(b) provides that funeral directors, embalmers, interns and assistants
are required to comply with OSHA regulations and must use universal precautions.
RESPONSE: N.J.A.C. 13:36-7.1(b) requires all funeral directors, embalmers, interns and assistants to use universal
precautions as the commenter correctly notes. The proposed amendments to N.J.A.C. 13:36-4.9(c) and 5.17(b),
however, impose an affirmative obligation on the registered mortuary to ensure that unlicensed persons who participate
in the removal and the religious or ritual preparation of a body for burial observe such precautions. The requirements
of N.J.A.C. 13:36-4.9(c) and 5.17(b), therefore, are not duplicative of the requirements in N.J.A.C. 13:36-7.1(b).
8. COMMENT: One commenter observed that the proposed amendments to N.J.A.C. 13:36-5.18(a) shift responsibility
for final disposition from individual practitioners to funeral establishments, a practice consistent with the Board's
existing rules. The commenter, however, expressed concern regarding N.J.A.C. 13:36-5.18(b), noting that the proposed
amendment appears to place responsibility on the individual practitioner, rather than on the registered mortuary or its
manager. The commenter believes that this subsection may be inconsistent with subsection (a) of the rule and with
other Board rules. The commenter also noted that the proposed amendment should take into account that final
dispositions may occur outside of the State following transportation of remains via common carrier or private transport.
RESPONSE: Human remains must be entrusted to the care of a registered mortuary for final disposition as the
commenter notes. However, final dispositions that occur within the State must occur in the presence of a licensed
funeral director. Currently, this requirement is set forth in N.J.A.C. 13:36-8.10. Proposed amendments to N.J.A.C.
13:36-5.18(b) clarify this requirement for a funeral director's presence at the time of final disposition. The Board does
not believe that the proposed amendments to N.J.A.C. 13:36-5.18(a) and (b), which clarify the responsibilities of the
registered mortuary and the licensed funeral director, respectively, create any inconsistency.
9. COMMENT: The NJSFDA objected to the proposed amendments to N.J.A.C. 13:36-4.9, 5.17 and 5.18, noting that
the amendments make registered mortuaries responsible for activities performed by third parties not under a mortuary's
control or supervision. The commenter notes that families often engage third parties, such as burial societies, directly,
without involving a funeral director. Once contacted and authorized by the legal next-of-kin, many burial societies or
religious organizations make the removals directly and may perform religious and/or ritual preparation of the remains
before a funeral director is even contacted. In these instances, it is impossible for a funeral director to have any control
or supervision over the actions of the third party. It is also very difficult for a registered mortuary to ensure that a third
party involved in the preparation of human remains utilizes universal precautions and complies with all Board rules
unless the third parties' involvement occurs within the confines of the registered mortuary. Therefore, the commenter
recommends that the level of responsibility of registered mortuaries, for activities conducted by unlicensed persons
participating in the removal and preparation of human remains, should be limited to those activities conducted under
the direction of the registered mortuary, after the mortuary is in receipt of the human remains, and/or those activities
performed within the facilities under the control of the registered mortuary.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-4.9 and 5.17 place an affirmative obligation on registered
mortuaries to ensure that when unlicensed persons participate in the removal and the religious or ritual preparation of
human remains they do so consistent with universal precautions. Observance of universal precautions decreases the
chances of spreading infection incident to the handling of human remains. The Board believes that public safety
dictates that a registered mortuary make reasonable efforts to ensure that unlicensed persons who, although not under
the supervision or control of the registered mortuary, are providing services in connection with the final disposition of
human remains entrusted to the mortuary's care, observe these precautions. The Board, therefore, declines to change
the rules as suggested by the commenter.



10. COMMENT: One commenter expressed concern that the proposed amendments might be an abridgement of
religious freedom under both the Federal and State Constitutions and might raise privacy issues. The commenter
questioned whether the proposed amendments are sufficiently precise so as to inform the regulated community of their
meaning and to ensure that the regulations are not later deemed void for vagueness. The commenter also believes that
it is difficult to determine whether the proposed amendments advance some compelling State interest and are the least
intrusive means possible to accomplish its aims, because the reason for the proposal and its stated aims have not been
disclosed. The commenter observed and claims that the rules protect the health, safety and welfare of the general
public alone cannot be used to justify overbroad regulation.
RESPONSE: The Board does not believe that the proposed amendments abridge religious freedom or implicate
individual rights of privacy. The proposed amendments do not preclude the transfer or preparation of human remains
consistent with religious or ritual practices. Unlicensed persons may continue to engage in the religious or ritual
preparation of a body for burial and may continue to remove a body for burial. The proposed amendments to N.J.A.C.
13:36-4.9 do not require a licensed funeral director to participate in the religious or ritual preparation. Rather, the
amendments the Board has proposed impose an obligation on the registered mortuary to ensure that all unlicensed
persons who perform removal and religious or ritual preparation services do so consistent with universal precautions.
The use of universal precautions by all persons who handle human remains is necessary to prevent the spread of
infection during the transportation or preparation of a human body for final disposition. The Board believes that the use
of universal precautions will help to ensure the health, safety and welfare of those persons who handle human remains,
as well as members of the general public. The [page=2362] Board also believes that the proposed amendments provide
clear guidance to members of the regulated community and are not vague or overly broad.
11. COMMENT: One commenter objects to the proposed amendment to N.J.A.C. 13:36-1.8(c)5, which requires the
funeral home to maintain a record of the name and license number of the practitioner or intern who provided religious
and/or ritual preparation services, and the location where such services were provided. The commenter notes that
Jewish law, along with other religions' laws, do not require licensed funeral directors or interns to provide such
services and is unclear why the rule requires notation about a licensed funeral director or intern providing religious or
ritual services. The commenter believes that the proposed amendment suggests an entanglement of government with
religion. The commenter does not believe that the proposed amendment advances any government interest. The
commenter also believes that the rule should be amended to require the funeral home keep a record of its licensed staff
that participates in any preparation of human remains without implicating any religious issues. The commenter also
objected to the requirement in N.J.A.C. 13:36-1.8(c)5 that a funeral home maintain the name and address of the person
and, if applicable, the entity that provided the religious and/or ritual preparation services if the services were provided
by someone other than a licensee or an intern. The commenter questions why the Board would require the disclosure of
the name of the religious burial society, and the name and address of its members, noting that the proposed amendment
raises freedom of association, privacy and freedom of religion issues.
RESPONSE: The purpose of the proposed amendments to N.J.A.C. 13:36-1.8(c)5 and 6 is to ensure that a registered
mortuary's funeral records are as accurate and as detailed as possible. The Board believes that it is reasonable to
require a registered mortuary to maintain a record of all participants, whether licensed or unlicensed, who participate in
the removal of remains and in the preparation of a body for final disposition. The proposed amendments to N.J.A.C.
13:36-1.8(c)5 do not require funeral directors to participate in religious preparations, as the commenter suggests. If
funeral directors or interns participate in such activities, their participation must be reflected in the funeral record. The
Board notes that this requirement is no different from the existing requirement in N.J.A.C. 13:36-1.8(c)4, which
requires the funeral record to reflect the name and license number of the practitioner or intern who participates in the
embalming process, or from the requirement imposed under proposed amendments to N.J.A.C. 13:36-1.8(c)6, which
will require the funeral record to reflect the name and license number of the practitioner or intern providing removal
services. In addition, the Board notes that the proposed amendments to N.J.A.C. 13:36-1.8(c) do not require the
"disclosure" of the names and address of unlicensed persons participating in the religious preparation of human
remains, as the commenter suggests. The funeral records maintained pursuant to N.J.A.C. 13:36-1.8(c) are the property
of the funeral home, and although must be provided to the Board upon request in connection with Board investigative
action, the funeral homes records are not public records subject to public disclosure. The Board notes that in response
to commenters' concerns that the recording of the names of unlicensed persons providing religious or ritual preparation
services may create unintended difficulties for such persons, the Board has changed N.J.A.C. 13:36-1.8(c)5 and 6 on
adoption to provide that if unlicensed persons provide removal and religious or ritual preparation services in connection
with a religious or commercial entity, the funeral home must document the name and address of the entity only.
12. COMMENT: One commenter noted that the proposed amendment to N.J.A.C. 13:36-1.8(c)6, which requires a



mortuary to maintain a record of all person who provide removal services whether employed by the mortuary or not,
and whether a licensee or not, and in the case of the latter, their name, address and company name if applicable, while
a bit burdensome, is not objectionable.
RESPONSE: The Board has changed N.J.A.C. 13:36-1.8(c)6 on adoption to provide that if an unlicensed person is
making a removal on behalf of a religious or commercial entity, the name and address of the individual need not be
reflected in the funeral record. In such cases, only the name and address of the religious or commercial entity must be
documented.
13. COMMENT: One commenter requested clarification concerning the proposed amendment to N.J.A.C. 13:36-
4.9(c). Specifically, the commenter inquired whether the amendment is intended to make the registered mortuary
responsible for the conduct of the religious preparation of human remains, and for the conduct of members of religious
burial societies during the preparation of remains. If so, the commenter inquires as to the compelling State interest that
is advanced by the regulation's entanglement in the free exercise of religion.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-4.9(c) place an affirmative obligation on registered
mortuaries to ensure that when unlicensed persons participate in the religious or ritual preparation of a decedent they
do so consistent with universal precautions. Observance of universal precautions decreases the chances of spreading
infection incident to the handling of human remains. The Board believes that public safety dictates that a funeral home
make reasonable efforts to ensure that unlicensed persons who, although not under the supervision or control of the
registered mortuary, are providing services in connection with the final disposition of human remains entrusted to the
mortuary's care. The Board does not believe that the proposed amendments abridge religious freedom or implicate
individual rights of privacy. The proposed amendments do not preclude the transfer or preparation of human remains
consistent with religious or ritual practices. Unlicensed persons may continue to engage in religious preparation of a
body for burial or remove a body for burial. The Board reiterates that the proposed amendments to N.J.A.C. 13:36-4.9
do not require a licensed funeral director to participate in the religious or ritual preparation of a body for burial.
14. COMMENT: One commenter inquired as to whether the proposed amendment to N.J.A.C. 13:36-4.9(c) makes the
registered mortuary responsible for training the members of religious burial societies in the use of universal
precautions, and if so, would such training including annual OSHA training. The commenter believes that such training
may be burdensome and may result in the failure of persons being available to perform such rituals.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-4.9(c) do not require the registered mortuary to train
members of religious burial societies in the use of universal precautions. As noted above, the Board is aware that, in
many instances, members of religious burial societies are trained in, and observe, universal precautions when
performing religious or ritual preparations of human remains. The proposed amendments require only that the
registered mortuary ensure that unlicensed persons participating in the preparation of human remains utilize universal
precautions. A registered mortuary, therefore, must make reasonable efforts to ensure that unlicensed persons are
performing such services consistent with universal precaution requirements.
15. COMMENT: One commenter inquired how a registered mortuary will be able to enforce the requirements of
N.J.A.C. 13:36-4.9(c) if the mortuary does not directly supervise the members of the religious burial society. The
commenter notes that if the rule results in funeral homes refusing to use the services of religious burial societies, the
rule will, in essence, result in a ban on such rituals in violation of the constitutional guarantees of freedom of religion
and the establishment clauses of the State and Federal Constitutions.
RESPONSE: The proposed amendments to N.J.A.C. 13:36-4.9(c) require a registered mortuary to make reasonable
efforts to ensure that unlicensed persons participating in the preparation of human remains observe universal
precautions. The Board does not believe that the proposed amendments will results in funeral homes refusing to use the
services of religious burial societies. As several commenters noted, members of religious burial societies are already
trained in and utilize universal precautions when providing religious or ritual preparation services. The Board does not
believe that the proposed amendments will alter existing relationships between funeral homes and religious burial
societies, nor does the Board believe that the proposed amendments abridge religious freedom or implicate individual
privacy rights. The proposed amendments do not preclude the transfer or preparation of human remains consistent with
religious or ritual practices, and continue to permit unlicensed persons to engage in religious or ritual preparations for
burial.
 
[page=2363] Federal Standards Statement
A Federal standards analysis is not required because the adopted amendments are governed by N.J.S.A. 45:7-32 et seq.
The adopted amendments are not subject to any Federal requirements or standards.
 



Full text of the adoption follows (additions to proposal indicated in boldface with asterisks *thus*; deletions from
proposal indicated in brackets with asterisks *[thus]*):
 
SUBCHAPTER 1.    ADMINISTRATION
 
13:36-1.8   Recordkeeping
 
(a)-(b) (No change.)
 
(c) Funeral records shall include the following if applicable:
 
1.-3. (No change.)
 
4. The name and license number of the practitioner or intern who provided embalming services;
 
5. The name and license number of the practitioner or intern who provided religious and/or ritual preparation services,
and the location where such services were provided. If religious and/or ritual preparation services were provided by
other than a licensee or intern, the name and address of the *unlicensed* person *[and, if applicable,]* *or, where the
unlicensed person is performing the services for a religious or commercial entity, the name and address of* the
entity that provided the religious and/or ritual preparation services;
 
6. The name and license number of the practitioner or intern who provided removal services. If removal services were
provided by other than a licensee or intern, the name and address of the *unlicensed* person *[and, if applicable,]*
*or, where the unlicensed person is performing the removal services for a religious or commercial entity, the
name and address of* the entity that provided the removal services;
 
Recodify existing 5.-8. as 7.-10. (No change in text.)
 
SUBCHAPTER 4.    LICENSE AND REGISTRATION GENERALLY
 
13:36-4.9   Participation of unlicensed persons
 
(a)-(b) (No change.)
 
(c) A registered mortuary shall retain professional responsibility for all activities conducted by any unlicensed person
participating in the preparation of dead human bodies pursuant to (b) above, and shall ensure that such persons utilize
universal precautions as set forth in N.J.A.C. 13:36-6.4 and comply with all applicable Board rules.
 
(d) (No change in text.)
 
SUBCHAPTER 5.    MORTUARIES
 
13:36-5.17   Removal of human remains; authorization
 
(a) No person shall remove human remains from any residence or institution without first securing authorization
consenting to the removal from the next of kin or a person legally entitled to grant said authorization.
 
(b) All removals of human remains shall be made pursuant to the direction of a registered mortuary.
 
(c) A registered mortuary shall ensure that all persons providing removal services utilize universal precautions as set
forth in N.J.A.C. 13:36-6.4 and comply with all applicable Board rules.
 
13:36-5.18   Disposition of human remains
 



(a) Whenever human remains are entrusted to the care of a registered mortuary for disposition, the registered mortuary
shall retain professional responsibility for the remains from the point of removal to the final place of disposition.
 
(b) Notwithstanding (a) above, a licensed practitioner of mortuary science shall be present at the time of final
disposition of human remains, consistent with N.J.A.C. 13:36-8.10, and shall comply with the requirements of
N.J.A.C. 8:9 and shall not remove any body part or dispose of the remains in any manner, except as permitted by law
and as authorized by the person legally entitled to grant said authorization.
 
(c) (No change in text.)
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