
    

By:

6ø957L4233

JEFFREY S. CHIDSA
ATTORNEY GENERAL OF NEW JERSEY
Division of Law
124 Halsey Street - 5th Floot
P.O. Box 45029
Newark, New.Iersey 07101

Attomey for Plaintiffs
 

Alina Wells
Deputy r\ttorney General

Labinot A. Berlajolli
Deputy Attomey General

JEFFREY S, CIìIESA, Attomey General of thc
State of New .lersey, and ERIC T. I(^NEFSKY,
Acting Director of the New Jersey Division of
Consumer Affairs,

Plaintiffs.

BARCLAY HOSPITALITY SERVICES, [NC.
DlBIA HOMEWOOD SUITES BY HILTON;
AND .ïOI{N DOES l-10, individually and ss
swll€rs¡ officers, directors, shareholders. founders,
managers, agents, servsnts, employees,
representstives and/or indcpendent contractors of
BARCLAY HOSPITALITY SERVICES, [NC.
DIB/A HOMEWOOD SUITES BY HILTON; and
XYZ CORPOTTATIONS 1. I O,

Defendants,

o"M

The parties

plaintiffs Jefirey S.

to this Action and Final Consent

Chiesa, Attomey General of thc State

1lr)

JUil I 8 ?Oß

ffi
SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MERCER COLINTY
DOCKET NO. MER-C-1 06-12

Civil Action

FINAL CONSENT
JUDGMENT

Judgment ("Consenl Judgment") arc

of New .Iersey, and Eric T. Kaneßky,



    

Director of the New Jersey Division of Consumer Affairs (collectively, "Plaintiffs"), and

defendant Barclay Hospitality Services, Inc. d/b/a Flomewood Suites by Hilton ("Defendant")

(collectively, "Pafties"). As evidenccd by their signahues below, the Parties do consent to the

entry of this Consent Judgment and its provisions without trial or adjudication of any issue of

fact or law, and without sn admission by Defendant that it engaged in any alleged acts or

practices set forth in thc Complaint or this Consent Judgment or that any of its acts or proctices

are unfair, or deceptive or violate the Consumcr Fraud Act ("CFA").

PRELIMINARY STATEMENT

Plaintiffs commenced this Action on December 14, 2012. alleging that Defendant

violated the New Jersey Consumer Fraud Act, N,J.S.A. 56:8-l et seg. ("CFA"), tluotrgh

excessive ancl unjustified price incrcases (e.e.. price gouging) in the ssle of hotel rooms after

Governor Ch¡is Christie decla¡ecl a State of Emcrgency on October 27,2012, just prior to

Tropical Storm Sandy reaching New .lersey. Defendant has denied the allegations by way of

Answer to the Complaint,

The Court has rcvicwed the terms of this Consent .Iudgment and based upon the Parties'

agfeemenl and for good cause shown:

IT IS HEREBY ORDERED, ADJUDGED AND AGREED AS F'OLLOWS:

I. JURISDICTION

1.1 Thc Parties admit jurisdiction of this Cou¡t over the subject matter and over the

Parties for the purpose of entering into this Consent Judgment. The Court retains jurisdiction fìor

the purpose of enabling the Parties to apply to the Court at any time for such further ordcrs and



     

relief as may be necessary for the construction, modification, enforcement. execution or

satisfaction of this Consent Judgment'

2. VE¡ruE

Z.I prusuant to N.J.S.A. 56;8-8, venue as to all matters between the Parties hereto

relating to or arising out of this Consent Judgment shall lie exclusively in the Superior Court of

New Jersey, Chanccry Divìsion, Mercer County.

3. EFFEçTIVE DATE

3.1 This Consent Judgment shall be effective on the date that it is entered with the

Cou¡t ("Effective D ate").

4. DEFINÍTIONS

As used in this Consent Judgment, the following capitalized words or tetrns shall have

the following meanings, which meanings shall apply wherever the words and terms appear in

this Consent Judgment:

4.1 "Action" shall refer to the matter titled Jeffrev S. Chiesa. Attornev General of the

State of New Jersev. and Eric T. Kanefskv. Director of the New Jersey Division of Consumer

Affairs v. Barclav Hospitaliw Services. Inc. d/b/a Homewood Suites bv Hilton, Supcrior Court

of New Jersey, Chancery Division, Mercer County, Docket No. MER-C-106-12, and all

plcadings and proceedings related thereto, including the Complaint, filed Decernber 1,4,2012.

4.2 "Advertisement" shall be defined in accordance with N.J.S.Â. 56:E-l(c). This

definition applies to other forms of the word "Advertisement" including, without limitation,

"Advenising."



    

4.3 ..Attorney General" shall refer to the Attorney General of the State of New Jersey

and the Offrce of the Attorney Gene.ral of the State of New Jersey.

4.4 ,,Consumer" shall refer to any Person who is offered Merchanclise for Sale'

4.5 ..Division" or "Division of Consumer Affairs" shall refer to the New Jersey

Division of Consumer Affairs'

4.6 ..Excessive price Increasc" shall be defiued in accordance with N.J.S'A. 56:8-108'

4.7 ..Merchandisc" shall be defined in accordancc with N'J'S.A. 56:8-l(c) and

includes hotel rooms.

4,8 "New Jersey" and "state" shall refer tO the State of New Jersey'

4.g "Person[s]" shall be defined in accordance with N.J.S.A. 56:8-1(d)'

4.10 .'Restitution" s}all refer to all methods undertaken by Defendant to resolve

Consumer complaints including, but not limited to. the issuance of credits or refunds or thc

reversal ofcredit ca¡d or debit card charges.

4.t I "State of Emergency" shall be defined in accordance with N.J.S.A. 56:8-108.

5- INJUNCTIVE RELIEF AND BUSINESS PRACTICES

5.1 Defendant shall not engage in any unfair or deceptive acts or practices in the

conduct of any business in the St¿te and shall comply with such State und./or Federal laws, rufes

and regulations as now constituted or as may hereafter be amended including, but rrot limited to,

the CFA.

5.2 Dcfcndant shall be permanenlly enjoined from Àdverlising. offering for Sale

and/or selling Merchandise, specifically hotel rooms, at a price constituting an Excessive Price



    

Increase during a State of Emergency or within thir,ty (30) days after termination of the State of

Emergency, in violation of N..T-S.4. 56:8-109.

6. RESTITUTÍON

6.1 Attached as Exhibit A is a list prepared by the Division that identifies the room

number and dates of stay for each Designated Consumer identified by the Division, as well as the

Restitution calculated by the Division, pursuant to N.J.S.A. 56:8-8, which totals Three Thousand

Five Hundred Thirry-Two and 74l100 Dollars (S3,532.74) ("Designated Consumer Restitution")'

6.2 Within 30 days after the Effective Date, Defendant shall forward to each

Designated Consumer the Restitution identified in Exhíbit A. Where Restitution concems the

reversal of credit or debit card charges, Defendant shall include documents evidencing that sr-rch

adjustments havc been made. Where Restitution concems a refund or other payme¡ìt, such shall

be made by a certified check made payable to the Desígnated Consumer-

6.3 Within 90 days after the Effective Date, Defendant shall provide written

notification to Plaintiffs as to whether each Designatecl Consumer has receíved Restitution. Such

notification shall also include the following:

(a) The name and address, if known. of the Designatecl Consumer;

(b) The amount paid to each consumer:

(c) Copies of documents evidencing the Rcstitution paid to the
Designated Consumer; and

(d) In the event that the Restitution is retumed as undeliverable,
documents evidencing the efforts undertaken to locate the
Designated Consumer.

6.4 Within 90 days after the Effective Date, Defendant shall forward to Plaintiffs. in

accordance with Section 13.1, any remaining balance of the Designated Consumer Restitution.



   

Such payment shÂll be made by bank check, attomey tn¡st account check or other guaranteed

funds made payable to "New Jcrsey Division of Consumer Affairs."

6.5 Upon making the payment refcrenced in Section 6.4, Defendant shall immediately

be fully divested of any interest in, or owrership oÇ the monies paid and all intcrest in the

monies, and any subsequcnt interest or incomc derived therefrom, and Plaintiffs shall have sole

discretion as to the application of such monies.

7, SETTLEMENT PAYMENT

7.1 V/ittrin five busincss days following the Effective Date, Defendant shall pay tlre

arrount of Ninety Two Thousand (592,000) ("Settlement Payment"), pursuant to N..I.S.A. 56:8-

13, ILJS.A. 56:8-19 and N.J.S.A. 56:8-l l.

7.2 The Settlement Paymenf slrall be made by bank check. attomey trust account

check or other guaranteed funds made payable to "New Jersey Division of Consumer Affairs"

and shall be forwsrded to the undersigned:

Labinot A. Berlajolli, Deputy Attorney General
Àffi rmative Civil Enforcement
State of New Jersey
Office of the Atrorney General
Dcpartmcnt of Law and Public Safety
Division of Law
124 Halsey Street - 5'h Floor
P.O. Box 45029
Newark, New Jgrssy 07101

7.3 Upon making the Settlement Payment, Defendant shall immediately be fully

divcstcd of any interest in, or ownership of, thc rnonies paid and all interest in the monies, and

any subscquent interest or income dcrived therefrom, shall inure entirely to the bcncfit of the

Plaintiffs pusuant to the terms herein.

 



    

E. DTSN{ISSAL OF ACTION

8.1 The entry of tþis Consent Judgment constitutes a dismissal with prejuc{icc of the

Action.

9. GENERAL PROVISIONS

9.I Tlris Consent Judgment is entered into by the Parties ss their own fiee and

voluntary act and witb full knowledge and understanding of the obligations and duties imposed

by this Consent Judgment.

g.2 This Consent Judgment shall be governed by, and construed and enforced in

accordance with, the laws of the State.

9.3 The Pa¡ties have negotiated, jointly drafted and fully reviewed the terms of this

Consent Judgment and the rule that uncertainty or ambiguity is to be construed against the

drafter shall not apply to the construction or interpretation of this Consent Judgment.

9.4 This Consent Judgment conl¿ins the entire agreement nmong the Pa¡ties, Except

as otherwise provided hereín. thís Consent Judgment shall be modified only by a witten

instrument signed by or on behalf of the Plaintiffs and Defendant.

9.5 Except as otherwise explicitly provicled for in this Consent Judgment, nothing

herein shsll be construed to limit the authority of the Attomey General to protect the interests of

the State or the people of the State.

9.6 If any portion of this Consent Judgment is held invalid or unenforceable by

operation of law, thc remaining terms of this Consent Judgment shall not be affected.



     

g-7 This Consent Judgment shall be binding upon the Parties and their successors in

interest. In no event shall assignment of any right, power or authority under this Consent

Judgment avoid compliance with this Consent Judgment.

9.8 This Consent Judgment is agreed to by the Parties arrd entcred into for scttlernent

purposes only. Neither the fact of, nor any provision contained in this Conscnt Judgment nor any

action taken hereunder shall constitute, or be construed as: (a) an approval, sanction or

authorization by the Attorney General. the Division or any othcr govemmental unit of the State

of any act or practice of the Defendant; (b) an admission by the Defendant that it engaged in any

acfs or practices described in or prohibited by this Consent Judgment, or that any o:î its acts or

practices a¡e unfair ordeceptive, or violate any of the Consumcr protectiott laws of the Sute: or

(c) a concession by Defendant as to the validity of the Action. This Consent Judgment is not

intcnd.ed, and shall not be deemed, to constitute evidence or preccdent of any kind except in: (a)

any action or proceeding by one of the Parties to enforce, rescind or otherwise implement or

affirm any or all of the terms of this Consent Judgment; or (b) any action or proceeding

involving a Released Claim (as defined in Section 10) to support a defense of res judicata,

collateral estoppel, relcase or other theory of claim pteclusion, issue preclusion or similsr

defense.

9.9 Nothing contained in this Consent .ludgment shall be construed to limit or

otherwise affect the rights of any Persons who are not Partics to this Consent Judgment with

respect to any of the matters contained herein,

9.10 The Parties represent and wanant that their signatories to this Conscnt Judgmcnt

have author¡ty to act for and bind the respective Pa¡ties.



     

9.lt Unless otherwise prohibitcd by law, any signatures by the Parties required for

entry of this Consent .Iudgment may be executed in counterparts, each of which shall be dcemed

an original, but all of which shall together be one and the same Consent Judgment'

10. RELEASE

l0.l In consideration of tlre injunctive relief, payments, undertakings, mtttual promises

and obligations providcd for in rhis Consent Judgment and conditioned on Defendant providing

Restitution in tlre manner referenced in Section 6 and making the Settlement Payment in ilre

.manner referenced in Section 7. Plaintiffs hereby agree to release Defendant from any and all

civil claims or Consumer related administrative claims, to the extent permitted by State law,

which the Plaintiffs could have brought prior to the Effective Date against Defeudant for

violations of the CFA as alleged in the Action, as well as the matters specifically addrcssed in

Section 5.2 ofthe Consent Judgment ("Released Claims").

10.2 Notrvithstanding any term of this Consent Judgment, the following do not

comprise Released Claims: (a) private rights of action, provided however, that nothing herein

shall prevent Defendants from raising the d.efense of se{-off, against any Designated Consumer

who has received Rcstitution; (b) actions to enforce this Consent Judgment; and (c) any claims

against Defendant by any other agency or subdivision of the State.

II- PENALTIES FOR FAILURE TO COMPLY

I 1.1 The Attorney General (or designated repre.sentative) shall have the authority to

enforce the provisions of this Conscnt Judgment or to seek sanctions for violations hereof or

both.



    

I 1.2 The pa¡ties agree that any futwe violations of the injunctive provisions of this

Consent Judgment and/or the CFA shall be deemed a second or succeeding violation under

N.J.S.A. 56:8-13 and that the Defendant may be líable for enhanced civil penalties.

12. COMPLIANCE WITH ALL LAWS

lZ.l Except as provided in this Consent .fudgrnent, no provision herein shall be

construed as:

(a) Relicving Defendant of its obligations to comply with all State and

Federal laws, regulations or rules, as now constituted or u¡s may hereafter

be amended. or as grantilrg permission to engage in any acts or practices

prohibited by any such laws, regulations or rules; or

(b) Limiting or expanding any right the Plaintifß may otherwise havc to

obtain information, documents or testimony from Defcndant pursuant to

any State or Federal law, regulation or rule, as now constiluted or as may

hereafter be amended, or limiting or expancling any right Defendant may

otherrvise have pusuant to any State or Federal law, regulation or rule, to

oppose any process employed by the Plaintiffs to obtain such information,

documents or testimony.

13. NOTICES UNDER THIS CONSBNT JUDGMBNT

l3.l Exccpt ss othe¡wise provided herein, any notices or other documents required to

be sent fo the Parties pursuant to this Consent Judgment shall be sent by the United States Mail,

Certified Mail Return Receipt Requested, or other nationally recognizcd cou¡ier servicc that

provides for tracking services and identification of the person signing for the documents. The

notices and/or documents shall be sent to the following addresscs:

For the Plaintiffs:

Labinot,4. Berlajolli, Deputy Attomey General
Afïirmative Civil Enforcemcnt
State of New Jerscy
Office of the Attorney General
Department of Law and Public Safety
Division of Law

IO



    

124 Halsey Street - 5ü Floor
P.O. Box 45029
Newark, New JerscY 07101

For the Defendant:

.loel M. Silverstein, Esq.

Stcrn & Kilcullen, LLC
325 Columbia TumPike
Florham Pa¡k, New JcrseY 07932

IT IS ON
ADJUDGED ANI)

rHE Å^'
DECREED.

JOTNTI.Y APPROVED AND
SUBMITTED FOR ENTRY:

FOR TI-IE PLAINTIFFS:

JEFFREY S. CHIESA'
ATTORNEY GENER ¿r,L OF NEIU JERSEY

/L
o^t"¿, JqO /ô ,zott

Affirmativc Civil Enforcernent
124 Halsey Street - 5ü Floor
P.O. Box 45029
Newark, New Jersey 07101

   

il

Labinot A. Berlajolli



  

Defendant Barclay Hospitality Services, Inc.

our"a,@,zott

Dared: 6/l+ ,zotj

D^t"d, (717 ,2013

 

Alina Wells
Deputy Attorney General
Consumer Fraud Prosecution Section

124 Halsey Street - sth Floor
P.O, Box 45029
Newark, New Jøsey 07101

   

FOR DEFEND/rI.IT:

BARCLAY HOSPITALITY SERVICES, fNC., a North Ca¡olina corporation
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